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PREFACE 


It, is gratifying that a second edition of the work has 
been called for in a comparatively short time. Perhaps this 
shows the growing public demand for a book which may 
deal with the increasing complexity of the income-tax law 
and its application in accounting on the basis of the new 
Act passed a year ago, 

1 have tried to make the second edition of the Treatise 
essentially full, adequate and comprehensive by incor 
porating more of case law and legal materials along with 
the facts of accounting implication.s involved in the various 
sections of the Act. My difficulty has lieen somewhat 
enhanced by the absence of case-laws in respect of i-ertain 
new mod ilicat ions of the Income-tax law but 1 have tried 
to give probable interpretations. 

Since my book was sent to the press, the eighth edition 
of the Manual was published by the Government of India. 
1 had barely time to include some inqxirtant instructions 
of the Manual in jxirtions of the proofs. It will be ob- 
served that the notes and instructions in the new Manual 
are not at all adequate; therefore, a more elaborate treatise 
is required much more now than ever. 

My obligations are due to the Income-tax Reports 
and the Income-tax Gases and also to several well known 
works on the subject. But on .some of the most compli- 
cated sections of the Act which give rise to extremely con- 
fusing problems of accounting for which no suggestions 
or hints are available from the existing books, I have 
suggested solutions whiidi are entirely mine. 1 do not, 
in these cireumstaiices, claim that no other solution can 
be acceptable. On certain other matters of law and 
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accounts also, wliere a miiulx^j- of legal decisions has created 
complications or wlierc the sul>jecL nuitter is hazy, J 
have tried to do my task and i have unhesitatingly ex- 
pressed iny opinions and views witli necessaiy emphasis. 

The last chapter of my main work, viz.. General Hints 
I’o Assessees, which includes some important income-tax 
jiiatters will, 1 hope, [)rove useful to lawyers and asses- 
sees in general. 

The hook offers new materials in respect of several 
features of which the most important ones may be stated 
as follows : — 

drafting of a))peals and petitions; as.sessment 
illustrations of Bank, Insurance company, Co-opera- 
tive society, Hindu undivided family. Firm. .Toint 
.stock company. Individual earning salary, interest 
on se(‘urities, etc. Recognised provident fund, 
etc. ; illustrations for determination of resident, 
not-ordinarily resident, etc. ; General hints to asses- 
sees; Table showing stamp and (burt fees in 
different provinces, 

I shall l)e amply jcwarded for my labours if the book 
proves helpful to lawyers, accountants, businessmen foi’ 
Avhom it is intended. The first part will cover most of 
the accounting problems and will l)e the only lx)ok for 
students in the profession and in the University. 

New Civil Lines, 

Lucknow, B. N. Das Gupta. 

2 Uth October, 1940. 



FOREWORD 

Mv. R. N. Das Gupta’s Treatise on Income-tax Jjaw 
is a very useful addition to the publications on this 
subject. It is a welcome departure from the stereotyped 
handling of the subject, as the author has endeavoured 
with success to elucidate pi*ovisions of law by applying 
them to concrete cases and by showing their implications 
in accounting. Very few people outside the Income-tax 
Department are competent to handle the practical work- 
ing of Income-tax Law, and the author deserves 
congratulations for his success in this difficult task. 


New Delhi 
2Ut March, ms. 


N. N. Sircar, 
Law Member, 
Government of India, 
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PART I 




A TREATISE 

■ ON 

INDIAN INCOME-TAX LAW AND ACCOUNTS 

MEANING OF INCOME 

Income-tax, as indicated by the term itself, is a tax 
on income as distinct from capital. In many instances, 
it is particularly difficult to distinguish between Income 
and Capital. The line of demarcation is often very 
faint. A clear grasp of the distinction depends on a 
study of the case-laws and principles of accountancy. 
The following cases* will illustrate the point : — 

(1) X transfers a portion of his estate to Y and in 

return accepts' an annuity for life and a lump 
sura. Does this annuity represent income 
or capital ? (Maharaj Kumar Gopal Saran's 
case, 1935, I.T.R. 237). 

(2) X’s income is charged by a court decree which 

he has to pay monthly as maintenance allow- 
ance to his mother. Is this amount income 
of X? (Raja Bijoy Singh Dudhuria vs. 
C.I.T., Bengal., 1933, I.T.R. 135). 

(3) X was a distributing agent of Y. Y terminated 

the agency and paid a compensation. Is 
this sum paid to X Income? (Shaw Wal- 
lace’s case, 1932, 6 I.T.C. 178). 

(4) X is an agent of Y for a number of years. Y 

terminates the agency and pays X a compen- 
sation. Is this sum paid to X income? 

• These eases have been fully discussed elsewhere in the book. 
References will be found in the last page. 
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(Anglo-Persian Oil Company, Ltd., vs. 
C.I.T., Bengal, 1933, I.TI.R. 129). 

(5) X and Y are rivals in a trade. They 

enter into an agreement for a particular 
number of years. Later on Y terminates 
the agreement and pays X a compensation. 
Is this compensation income or capital 1 
(Van Den Bergh’s case, 1935, I.T.R. 17). 

(6) X leased out his house to Y. Subsequently there 

was a breach of the conditions of the lease. 
It ended in a compromise by payment of 
Rs. 1,00,000. Is this amount income or capi- 
tal ? (Gooptu Estates, Ltd., 1930, 4 I.T.C. 
146). 

(7) A “ Recovery Fund” is created out of contribu- 

tions to the company from its borrowers to 
cover the losses from non-recovery of loans. 
Is this fund income or capital ? 

(8) X who is a resident but not ordinarily resident 

has sterling securities in U. K. Interest on 
securities accrues, but before bringing the 
income into British India he purchases a 
machinery in U. K. with the money and then 
brings the machinery into India. Does this 
represent income or capital! (Ahmedahad 
Advance Cotton Mill’s case 1938, T.T.R. 31). 

(9) A Company makes a profit and the Company 

distributes the profits in the form of Deben- 
tures. In the hands of the shareholders, 
are the profits so distributed income or 
capital? {C.I.T., Bengal, vs. Mercantile 
Bank of India 1936, I.T.R. 237). 

(10) A sells his copyright or patent and gets a lump 
sum or a periodical payment of royalty. Is 
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this receipt income or capital ? (Inland 
Revenue Commissioners vs. British Salmson 
Aero Engines, Ltd., 1939, I.T.R. 245) and 
(Ministers of National Revenue, Canada,' vs. 
Catherine Spooner 147 I.C., 747 P.C. 1933 
I.T.R. 299). 

(11) A sends an essay in a competition and gets a 

reward of Rs. 5,000. Is this income or 
capital ? 

(12) A who by profession is a doctor gives friendly 

help to a Company to sell shares to the 
public. The Company out of gratitude 
makes a payment of Rs. 3,000 to A. Is this 
income or capital? 

(13) A who does not belong to the Police Department 

traces an absconder and gets a reward of 
Rs. 5,000. Is this income or capital? 

(14) A Government servant retires. By commuting 

his pension he gets Rs. 20,000. Is this 
income or capital ? 

Income, for the purposes of a busiress and its owner, 
is ascertained by Profit and Loss Account but that is not 
necessarily the income for income-tax purposes. From 
the point of view of income-tax, income is determined by 
the statutes of the Income-tax Act. 

In the case C.I.T. Bengal vs. Shaw Wallace (1932, 
59 I. A. 200), Sir George Lowndes observed “The object 
is to tax income, a term which it does not define. It is 
expanded, no doubt, into ‘ income, profits and gains ’ 
but the expansion is more a matter of words than sub- 
stance.” In the same judgment, income has been stated 
to mean “ ajieriodical monetary return coming in with 
some sort of regularity from definite sources.” Such de- 
cisions of eminent judges and judicial pronouncements 
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and observations render the utmost assistance but the Act 
lacks a statutory definition. It does not seem possible to 
define in view of the very faint line of demarcation be- 
tween income and capital. 

The words “profits and gains” however can be more 
successfully differentiated from the Avord “ income,” the 
former being the result of the incomings and outgoings of 
trade, business, etc., and the latter referring broadly to 
the incomings only. In spite of these subtle differences of 
usage in the meanings, the word income in the term 
Income-tax includes profits and gains. Between the 
words “ profits and gains ”, however, there does not exist 
any difference except the conventions which have grown up 
in connection with these expressions. 

In fact, the entire Act is an attempt to define Income, 
Profits and Gains. To be more accurate, the Act does 
not define but lays down the conditions and circumstances 
in which assessability arises or otherwise. 

Section 1. — (1) This Act may be called the Indian income*tax 
Act, 1922. 

(2) It extends to the whole of British India, including 
British Baluchistan and the Sonthal Parganas, and applies also, 
within the Indian States and the tribal areas, to British subjects 
who are in the service of the Crown or of a local authority estab- 
lished in the exercise of the powers of the Crown Representative 
or the Central Government in that behalf, and to all other ser- 
vants of the Crown in the said States and areas. 

(3) It shall oome into force on the first day of April, 1922. 

Note. — The General Clauses Act defines British 
India as “ All territories and places within Her Majesty’s 
dominions which are, for the time being governed by Her 
Majesty through the Governor-General of India or 
through any Governor or other officer subordinate to the 
Governor-General of India.” 
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(1) Native States, (2) lands ceded by Native States 
to British Government for particular purposes but on 
which their own rights are retained for railway 

stations, cantonments, etc.) are not British India. 

British Nationality and Status of Aliens Act pro- 
vides that a British subject is “ a person who is a natural 
born British subject, or a person to whom a certificate of 
naturalisation has been granted or a person who has 
become a subject of His Majesty by reason of any anne-^a- 
tion of territory.” 

Jurisdiction : 

The Act extends to : — 

(1) British India including British Baluchistan 

and the Sonthal Parganas, and tribal areas, 

(2) Native States to the limited extent, viz., to 

British subjects, in the Native States, who 
are the employees of 

(a) The Crown, or 

(b) A local authority in British India estab- 

lished in the exercise of the powers of 
the Crown Representative, or 

(c) The Central Government, 

(3) Native States to the limited extent, viz., to all 

other servants of the crown (British subject 
or non-British subject). 

Section 2. — In this Act, unless there is anything repugnant 
in the subject or context, — 

(1) “agricultural income” means — 

(a) any rent or revenue derived from land which is used 
for agricultural purposes, and is either assessed to 
land-revenue in British India or subject to a local 
rate assessed and collected by officers of the Crown 
as such; 
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(b) any income derived from such land by— 

(i) agriculture* or 

(ii) the performance by a cultivator or receiver of rent* 

in-kind of any process ordinarily employed by a 
cultivator or receiver of rent-in-kind to render 
the produce raised or received by him fit to be 
taken to market, or 

(iii) the sale by a cultivator or receiver of rent-in-kind 

of the produce raised or received by him, in 
respect of which no process has been performed 
other than a process of the nature described in 
sub-clause (ii); 

(c) any income derived from any building owned and 

occupied by the receiver of the rent or revenue of 
any such land, or occupied by the cultivator, or 
the receiver of rent-in-kind, of any land with res- 
pect to which, or the produce of which, any operation 
mentioned in sub-clauses (ii) and (iii) of clause (b) 
is carried on: 

Provided that the building is on or in the immediate 
vicinity of the land, and is a building which the 
receiver of the rent or revenue or the cultivator or 
the receiver of the rent-in-kind by reason of his 
connection with the land, requires as a dwelling- 
house, or as a store-house, or other out-building; 

Note. — (1) Rent is defined as “ whatever is lawfully 
payable or deliverable in money or kind by a tenant to his 
landlord on account of the use or occupation of the land 
held by the tenant.” (Bengal Tenancy Act.) 

(2) Rent means “ whatever is, in cash or kind or 
partly in cash and partly in kind, payable on account of 
the use or occupation of land or on account of any right in 
land . . .” (U.P. Tenancy Act of 1939.) 

(3) Rent has been defined to mean “ Money, share of 
the crops, service or any other thing of value to be render- 
ed periodically or on specified occasions by the tenant to 
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the landlord in consideration of the enjoyment of immov- 
able property.” (Transfer of Property Act.) 

(4) There is no definition of ‘ Agriculture ’ in the 
Act. The term should be interpreted in the light of obser- 
vations and judgments of the various decided cases. 

(5) Agricultural income which is exempt from the 
tax means : — 

(a) Rent or Revenue derived from land, 

(b) Income derived from agriculture, 

(c) Income derived from the performance of the 

processes ordinarily employed to render the 
produce marketable, 

(d) Sale by cultivator of the produce in respect of 

which no process has been performed other 
than a process in (c) above, 

(c) From any building required for agricultural 
purposes. 

(6) Rent or Revenue derived from land : — 

The addition of the word ‘ revenue ’ to the expression 
‘ rent ’ clearly indicates that the scope contemplated is 
much larger than the narrow definition of rent as given 
in the Tenancy Acts and Transfer of Property Act. 

(7) Agriculture has been stated by Justice Bhashyam 
Aiyangar to mean — 

“Cultivation of the ^yround for the purpose of procuring 
vegetables and fruits for the use of man and beast including 
gardening or horticulture and the raising or feeding of cattle and 
other stock 

Agriculture has been stated by Justice Sadasiva Ayyar 
to mean — 

“the raising of annual or periodical grain crops through the 
operation of ploughing, sowing, etc.” 
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Agriculture has been stated by Justice Spencer to 
mean — 

“the raising of useful or valiiahle pro(lu(!ts whicli derive nutri- 
ment from tlie soil with tlie aid of linman skill and la.ho\ir and 
thus it will inelude horticnilture, arborieulture and sylviculture 
in all cases where the growth of trees is effected hy the expenditure 
of human care and attention in such operation as those of plough- 
ing, sowing, planting, pruning, manuring, watering, protecting, 
etc 

Accepting the above, Agriculture includes vegetables, 
sugarcane, fruits, cereals, paddy, flower, indigo, tea, 
cotton, jute, flax, tobacco, etc. Tt will, under certain 
circumstances, include rearing of livestock also. 

Rule 23 (1) In the case of income which is partially 
agricultural income as defined in Sec^tion 2 and partially 
income chargeable to income-tax under the head ‘ Busi- 
ness ’, in determining that part which is chargeable to 
income-tax, the market value of any agricultural 
produce which has been raised by the assessee or 
received by him as rent in kind and which has 
been utilized as raw material in such business or the sale 
receipts of which are included in the accounts of the 
business shall be deducted, and no further deduction shall 
be made in respect of any expenditure incurred by the 
assessee as a cultivator or receiver of rent in kind. 

(2) For the purposes of sub-rule (1) “market value ” 
shall be deemed to be : — 

{a) where agricultural produce is originally sold in 
the market in its raw state, or after appli- 
cation to it- of any process ordinarily em- 
ployed by a cultivator or receiver of rent-in- 
kind to render it fit to be taken to market, 
the value calculated according to the average 
price at which it has been so sold during the 
year previous to that in which the assess- 
ment is made, 
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(b) where agricultural produce is not ordinarily 
sold in the market in its raw state, the 
aggregate of — 

(1) the expei'ses of cultivation; 

(2) the land revenue or rent paid for the area 

in which it was grown; and 

(3) such amount as the Ircome-tax Officer finds, 

having regard to all the circumstances 
in each case, to represent a reasonable 
rate of profit on the sale of the produce 
in question as agricultural produce. 

Projif and hoax Account 


Ilhistration 1, 

Bs. 


Bs. 

To Stock of Sii^ar 

2,000 

By Sugar Sales 

18,000 

,, Mainifacturirif’* ('harge 

8 1.700 

,, Molasses Sales 

3,000 

,, Sugarcane Purchase 

8,000 

,, Stock of Sugar and 


,, Lime 

100 

Molasses 

2,000 

,, Sulphur 

55 



,, Coal 

400 



,, Bags 

100 



,, Laboratory Stores 

200 



,, Lubricants 

25 



,, Salaries and Wages 

2,500 



,, Cane Growing Cosi’^' 

70 



,, General Charges 

280 



,, Net Profit 

7,570 

“ 



23,000 


23,000 


*The cost of cane growing is Bs. 70 for 1,100 maunds of sugar- 
cane. According to rule 23(1), the company is entitled to deduct 
the market value of the sugarcane produced and used for manu- 
facture; the market value is taken to be Bs. 360. 

F. 2 
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P and L Adjustment Account 


Es. 


Bb. 

To Market Value of cane sugar 
grown by the company and 
crushed for manufacture 350 

, By Net profit 
,, Cane growing cost 

7,570 

70 

,, Assessable profit 7,290 



7,640 


7,640 


Quarry — Where a land assessed to land revenue is 
worked as quarry, the profits derived from quarries are 
not agricultural income, hence taxable. (Shib Lai 
Gangaram, 1927, 2, I.T.C. 426.) 

Fishery — Profits are not agricultural income. 
(Prabhat Chandra Barua vs. Emperor, 1930, 57, I. A., 
228; Raiendra Narain Bhania Deo vs. C.I.T., Bihar, 
1937, I.T.R. 111.) 

Pasturage — Receipts are agricultural income. 

{Probhat Cbandra Barua vs. Emperor.) 

Market — Profits from Markets, moorings or ferries are 
not agricultural income. (Maharaja of Darbhanga vs. 
C.I.T., Bihar 1924, 1, I.T.C. 303; Rajendra Narain 
Bhanja Deo vs. C.I.T., Bihar, 1937, I.T.R. 111.) 

Salt from Sea Water — Income from it is not agricul- 
tural income. (C.I.T. Madras vs. Linga Reddi 1927, 2, 
I.T.C. 368.) 

Private Canals — Whether income is in cash or in 
kind by sale of this water, the income is taxable. (Sir 
Umar Hyat Khan vs. C.I.T. , Punjab, 2, I.T.C. 52.) 

Royalty — Received for granting permission to take 
out kankar is taxable. (Maharani Janki Kunwar vs, 
C.I.T., Bihar, 5, I.T.C. 42.) 
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Interest on cash loans — Repayable in paddy is not 
agricultural income. (Haji Cassim Tayub Soorty vs. 
C.I.T., Burma, 1932 A.I.R. 19.) 

Income from cotton — Ginning profits from cotton 
marketed after ginning in a ginning factory are taxable, 
ginning Eot being essential to render cotton to be “ fit to 
be taken to market.” (Sheo Lai Ram Lai vs. C.I.T., 
C.P., 4, I.T.C. 375.) 

Cotton, Silk, Jute and Rubber — are agricultural in- 
comes but where they are considered on the border line it 
will be a question of fact as to how much should be taxed. 

Gur and Brown Sugar Making — are agricultural 
income. 

Toddy — Income derived from toddy is agricultural 
income to the person who has produced the trees from which 
toddy is tapped. 

Milling of Paddy — is not agricultural income. 

Coal, Mica, etc. — Profits are not agricultural 
income. 

Land under Lease — The land need not be cultivated 
by the owner himself. Income from leased land would be 
income from agriculture both to the lessor and the lessee 
and to all the intermediary tenure-holders. 

Dairy — There are many incomes which are on the 
border line between agricultural and non-agricultural in- 
comes. Dairy income is an instance to the point. They 
are not agricultural incomes if they are in the urban areas 
where the cattle are wholly stall-fed but if they are in rural 
areas where the cattle are pastured upon, the sale of milk 
is agricultural income and exempt from the tax. (Kokine 
Dairy Firm, Rangoon, 1938, I.T.R. 145.) 
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Poultry — Income from poultry farming is also to be 
judged in the same way. Poultry farming comes under 
husbandry and husbandry presupposes a connection with 
land and raising of crops. Where the dairy or poultry 
is not carried on by individual farmers but by an organi- 
sation of a training business unconnected with occupation 
of land, the income should not legitimately come under 
“ agricultural income.” 

Flower Garden — The owner has a shop in Calcutta 
flower market. His profits are not taxable. 

Royalty received for granting permission to manu- 
facture bricks is not agricultural income. 

Mango Garden — The owner sells it out on yearly 
lease. Profits are not taxable. 

Lac — Growers’ profits from sale of lac are not taxable 
but when lac is converted into other products they are 
taxable. 

Forest Income — It is agricultural income. (Secre- 
tary of State vs. Zamindar of Singampatti 1922, 1, I.T.C. 
181.) 

“ If a landowner grows on his own land which is 
assessed to land revenue forests or trees and derives income 
therefrom he is not liable to income-tax on such income. 
Persons, however, who take contracts in forests for the 
cutting down and selling of timber are liable to tax.” 
(I.T.M.) 

Sugar Industry — 

(a) Sugar-refining is not agricultural income. 

(b) In the matter of Bhikanpur Sugar Concern 
(Bihar, 1919, 1, I.T.C. 29), the Company used to grow 
sugar cane crop on its own land and also manufactured 
sugar in an up-to-date factory — the agricultural and 
manufacturing sections being independent of each other. 
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The Patna High Court held that the Company was not a 
cultivator and the income was not agricultural income 
within the meaning of section 2(1) (b) (ii) of the Act. 
This case was decided in 1919 on the basis of the Income- 
Tax Act of 1918. Subsequent to this, in Killing Valley 
Tea Co.’s case the Calcutta High Court for the first time 
indicated a taxable and non-taxable percentage. 

Tea Industry — 

While the planting of tea bush and collection of 
leaves is agricultural income, the manufacturing of tea 
as a marketable commodity from leaves is taxable. 

In Killing Valley Tea Co., Ltd., rs. Secretary of 
State (1921, 1, I.T.C. 54), it was decided by the Calcutta 
High Court that when tea is grown and manufactured in 
British India a portion of the profits and gains derived 
from its sale in British India must be regarded as “ agri- 
cultural income.” Sir Ashutosh Mukherjee, Ag. C.J., 
observed “ Bearing all these principles in mind, we hold 
that the Company must be taxed to the limited extent 
indicated because they come within the letter of the law 
to that extent. As the contentions of both sides have suc- 
ceeded only in part we make ro order as to costs . . .” 

Xba Companies ordinarily hold their lands under tea 
grant leases, not under common cultivating leases and are 
assessed to road cess not as ordinary cultivator but under 
the special provision found in section 33 of the Cess Act 
of 1880. Government, as a matter of fact, refrained until 
1919 from assessing the profits of tea gardens to income- 
tax. It seems that in 1919 the Government already noti- 
fied that tea gardens could be taxed ; immediately after 
this, came the decision of the Calcutta High Court quoted 
above. As a result of the observations of the Calcutta 
High Court, the Government fixed a percentage (now 40 
per cent.) of the income on which tax is imposed. 
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Indian Tea Control Act : — 

Under section 16 of the Indian Tea Control Act, 1933, the 
owner of a tea estate may transfer his right to obtain export 
licences in whole or in part to any party. The profits resulting 
from the sales of such export and production quotas and, on the 
other hand, the expenditure incurred by the transferee in purchas- 
ing such quotas should be treated as follows for the purpose of the 
assessment of income-tax with reference to Eule 24 of the Indian 
Income-tax Eules, 1922. Where the quotas are transferred by 
the owner of a tea estate to which they appertain, the price realised 
should be treated as if it were income derived from the sale of tea 
grown and manufactured by the seller, since the allocation of the 
quota has resulted from the growth and sale of tea by the seller 
in previous years. In that ease, therefore, only 40 per cent, of 
the income derived from the sale of the rights will be held liable 
to tax. Where, however, a further transfer is made by a person 
other than the owner of the tea estate to which the quota has been 
so allotted, whether or not such person is himself the owner of a 
tea estate to which another quota has been allotted, his profits on 
that transaction cannot in any sense be said to have resulted from 
the growth by him of tea and will have to be treated as wholly 
taxable in the assessment of the seller. The same applies to the 
profits made by an owner of a tea estate out of a transaction in 
which he buys a quota and uses it for the export of tea grown in 
an estate not his own after manufacturing tea in his factory 

from green tea grown elsewhere). If a quota is purchased by the 
owner of another tea estate and is utilized by him for the exporta- 
tion of tea grown on his own estate, such purchase enables the 
purchaser to market the product of his own tea estate, and it fol- 
lows that the cost of buying the quota will have to be debited to 
the income of the concern before apportionment under Eule 24 
of the Indian Income-tax Rules. Where the quota is purchased 
by a person who is not the owner of a tea estate, or if purchased 
by the owner of a tea estate is resold by him, or is used by him 
for the export of a tea grown on an estate not his own, the expen- 
diture will be allowed, in full in computing the purchaser’s profits, 
since, as already explained, the net profits of such a person from 
the transaction are taxable in full and are not covered by Rule 
24 of the Indian Income-tax Rules. (I.T.M.) 



SECTION 2 


15 


Illustration 2. 

NORTH JALPAIGURI TEA COMPANY, LTD. 
Revenue and Profit and Loss Account for the year ended 


Rs. 


Rs. 


Rent of paddy 
lands (8) 

Sale of scrap 
metal (9) 


To Garden Expenses : — 

,, European establish- 
ment 60,000 

,, Indian establishment 80,000 
,, Cultivation ... 1,10,000 

,, Coolie recruiting 7,000 

,, Coolie expenses 5,000 

,, Stores and Tools 2,000 

,, New buildings including 
replacements (1) 12,000 

,, New machinery including 
replacements (2) 15,000 

,, Repairs to buildings (e3) 1,500 Shop rent 
Repairs to machinery 1,200 
,, Medical expenses 2.400 

,, Crop expenses 4,600 

,, Manufacturing and 

packing 2,300 

,, Tea boxes 3,500 

, Freight and charges 
on tea 7,500 

,, Govt, rent and cess 2,200 
,, General charges 3,800 

,, Insurance (hail) 250 

,, Tea seed crop (4) 700 

Surveying (6) 300 

,, Purchase of export licences 
and production rights 

(7) 1,800 

,, General Expenses: — 

,, Charges general including 
rent, salaries, etc, 70,000 

,, Commission to managers 
and staff 8,000 

,, Net profit 2,00,000 


By proceeds of the crop 
Assam 2,90,000 
Doors 3,05,300 

5,95,300 

,, Tea seed (5) 1,200 


,, Profit on sale of 
investments 1,050 

Miscellaneous receipt 
being 

Sale of sweep- 
ings 1,500 

Post Office 
rent (10) 500 


300 


700 


500 


3,500 


6,01,050 


6,01,050 
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Revenue and Profit and Loss Adjustment Account. 

B.S. 

By N. P. 2,00,000 

New Buildings 4,000 

Extension to godown in- 
cluded under repairs to 
buildings 1,000 

By New niacliinery 2,000 
Less cost of old sifters 
replaced 250 

1,750 

By Surveying 300 


2,07,050 


Es. 75,800 0 0 

Es. 800 0 0 

Total Income ... Es. 76,600 0 0 


Note. — (1) New Building expenditures have amount- 
ed to Rs. 4,000 and replacements Rs. 8,000. 

(2) New machinery expenditures have amounted to 
Rs. 2,000 and replacements Rs. 13,000. 

(3) Repairs to Buildings include an item of expen- 
diture, viz., extension to godown amounting to Rs. 1,000. 

(4) & (5) Tea seed crop is an expenditure on Tea 
seeds produced — proceeds being Rs. 1,200 in the Account 
above ; Both these relate to agricultural income and have 
been eliminated from the account. 

(6) Surveying has been found to be a Capital item and 
hence disallowed. 

(7) The question of purchase of production rights is 
a little complicated. If the purchaser of the production 
rights sells out a portion to another Tea manufacturer, 


Es. 

To Tea seed ... 1,200 
Less Tea seed 
Crop ... 700 

500 

To Profit on sale of 


investments 1,050 

To Provident Fund 14,000 

To Rent of Paddy lands 700 
,, Sale of scrap melal 600 


,, Income fully assessable 
Post 0£Bce rent 500 
Shop rent 300 

800 

To Adjusted Profit 1,89,500 

2,07,050 

40% of Es. 1.89,500 
Add income fully assessable 
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the entire profits thus accrued would be taxable. If the 
purchaser utilises the -rights fully for himself then the 
profits will be normally shown in the accounts and 40 per 
cent, will automatically be taxed. 

(8) Rent of paddy land is agricultural income and 
not taxable. 

(9) Sale of scrap metal is a Capital item and there- 
fore not taxable. 

(10) & (11) Post Office rent and shop rent are fully 
taxable as they have nothing to do with tea business. 

(12) Provident fund allowable as a deduction was 
not debited in the account; hence debited now. 

Simple Mortgage — Interest received by a simple 
mortgagee of agricultural land is not agricultural income 
— hence taxable. 

Usufructuary Mortgage — Transfer of Property 
Act defines it as follows : “ Where the mortgagor delivers 
possession or expressly or by implication binds himself 
to deliver possession of the mortgaged property to the 
mortgagee and authorises him to retain such possession 
until payment of the mortgage money and to receive the 
rents and profits accruing from the property of any part 
of such rents and profits and to appropriate the same in 
lieu of interest or in payment of mortgage money or partly 
in lieu of interest or partly in lieu of mortgage money, 
the transaction is called usufructuary mortgage.” 

(1) In case of pure usufructuary mortgage the money 
received by the mortgagee is agricultural income. 

(2) In the case where the assessee carried on money- 
lending business and took usufructuary mortgage of lands 
and then immediately leased back to the mortgagor stipu- 
lating some fixed annual payments these annual payments 
were decided to be agricultural income. (Mukand Sarup 
vs. C.I.T., U.P., 1928, 2, I.'T.C. 495). 
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(3) A person executed in favour of the assessee a usu- 
fructuary mortgage for securing the capital sum of the 
loan and interest thereupon. Likewise, the assessee also 
executed lease of the properties covered by the mortgage 
bond in favour of the mortgagor. The question was as to 
whether the income derived by the assessee was agricul- 
tural income and it was decided that the nature of the 
transaction was not of usufructuary mortgage but that of 
a simple mortgage. 'Me interest reserved by the docu- 
ments and paid to the assessee during such period as he 
was not in possession of the leased property was not agri- 
cultural income. Whether a mortgage is usufructuary or 
not will depend upon the deed. (Rajniti Prasad Singh vs. 
C.I.T., Bihar, 1930, 4, I.T.C. 264). 

(4) Assessee carrying on money-lending business 
makes an income of rent which he obtained from property 
under mortgage (usufructuary) and which he appropriated 
towards interest. It was decided that the rent was agri- 
cultural income though it was appropriated towards in- 
terest and hence not assessable. (Hajee Mohammad 
Sadak Khoyee vs. C.I.T., Madras, 1935, I.T.R. 1). 

(5) Assessee carrying on money-lending business 
makes an income of rent from property taken on usufruc- 
tuary mortgage. The Patna High Court decided that the 
amount in question was agricultural income. On appeal 
to the Privy Council by the Commissioner, Privy Council 
confirmed the decision of the High Court. The question 
is thus set at rest. Lord Macmillan observed “ The 
result, in their Lordship’s opinion, is to exclude agricul- 
tural income altogether from the scope of the Act, however 
or by whomsoever it may be received.” (C.I.T., Bihar vs. 
Sir Kameshwar Singh, 1935, I.T.R. 305). 

From the Madras decisions, it became necessary to see 
as to who received the rent from the tenants. If the 
mortgagee collects it, it is agricultural income in his hands 
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and it is exempt from the tax. The Judicial Committee 
in the above case (5) observes, “as Ashworth, J., puts it 
in Makund Sarup vs. Commissioner of Income Tax, 
United Provinces — “ The business of money-lending may 
bring in an income which is exempt from income-tax on 
the ground that it is derived from agricultural land. 
The exemption is conferred, and conferred indelibly on 
a particular kind of income and does not depend on the 
character of the recipient ” 

This view is also held in the observation in the case 
of S. L. Mathias where the following occurs “ The mere 
circumstance that income from agriculture has to be 
placed under the head ‘ Business’ has no effect to negative 
its being agricultural income as defined by the Act.” 

When does Agricultural Income Arise? 

(1) In Mohanpura Tea Co.’s case (1937, I.T.B., 118, 
Bengal), the Calcutta High Court held that in the case of 
tea grown in a native state and sold in British India, the 
entire income is deemed to have arisen in British India 
and hence assessable. The Calcutta High Court observed 
in a previous case (Port Said Salt Association, Ltd., 6 
I.T.C., 123, Bengal) that “ profit is not realised before 
price and when the article is sold the whole profit is 
realised for the first time and it accrues where it is thus 
realised.” Basing on this interpretation of “ accrual ”, 
the judges in the Mohanpura Tea Co.’s case decided that 
the income accrued in British India and therefore section 
4(1) applied and that section 4(2) could not be applied and 
also decided that as section 4(2) could not be applied, the 
second proviso could not come into operation. Therefore 
income is deemed to have arisen where sale takes place 
notwithstanding that tea is manufactured elsewhere. 

(2) In Mathias C.I.T., Madras, 1937, I.T.R., 
435, the assessee owns coffee plantations in Mysore, and is 
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a resident of British India (Mangalore), and has offices 
in Mysore and in Mangalore. Produce was brought to 
Mangalore in raw state, and was sold in Mangalore. 
The Income-tax Commissioner decided that the income 
accrued in British India and therefore not exempt. The 
Madras High Court decided that the assessee was entitled 
to claim the benefit of the second proviso to section 4(2) 
and therefore exempted. 

Com'parison of the two cases. 

Calcutta High Court 
(Mohanpura) 

(1) Tea grown in Native State. 

(2) Tea sold in British India. 

Hence produce arises in Native 
State and income arises in 
British India (when sold). 

Hence (a) section 4(1) applies. 

{l>) Section 4(2) second 
proviso does not 
apply. 

(because income has 
not arisen in Native 
State), 

Therefore Income not exempt. 

In the above case of S. L. Mathias, the Commissioner 
of Income-tax, Madras, appealed to the Privy Council 
against the decision of the High Court. 

* The 2nd proviso of sec. 4(2) has been deleted by the Amend- 
ment Act of 1939 : — 

Section 4(2) provides, ‘‘ Income, profits and gains accruing or 
arising without Br. India to a person resident in Br. India shall, 
if they are received in or brought into Br. India, be deemed to 
have accrued or arisen in Br. India and to be income, profits and 
gains of the year in which they are so received or brought not- 
withstanding the fact they did not so accrue or arise in that year.’' 

2nd Proviso: — ‘Provided further that nothing in this sub- 
sction shall apply to income from agriculture arising or accruing 
in a State in India from land for which any annual payment in 
money or in kind is made to the state." 


Madras High Court 
(Mathias) 

(1) Coffee grown in Native 
State. 

(2) Coffee sold in British 
India. 

Hence produce is received in 
kind in Native State. 

Hence income arises in 
Native State. 

Hence section 4(2) second pro- 
viso does ai)ply^ 

Therefore Income exempt. 
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It was observed in the judgment “But it appears to 
their Lordships that other considerations decide this 
appeal and that it is unnecessary to determine whether the 
income in question accrued or arose within or without Br. 
India.” 

Thus it was thought unnecessary (as stated in the 
judgment above) because, the judgment continues “ The 
contention of the income-tax authority has been through- 
out that the income assessed to tax was not within section 
4(2) because it did not accrue or arise outside British 

India It was contended therefore that the assesses 

was liable under section 4(1) and that sub-section (2) and 
its proviso did not affect the assessee’s liability. The 
answer given by the High Court has been stated and is 
now to be examined.” 

The judgment continued “The answer proper to be 
given to the question stated by the Commissioner is that no 
part of the income therein mentioned is exempted from 
taxation under the second proviso to section 4(2) of the 
Indian Income-Tax Act.” 

The Judicial Committee thus gave its judgment in the 
form in which the Commissioner put the question. 

In the case, Raja Probhat Chandra Barua vs. King 
Emperor, 1930, the following questions came up for 
decision ; — 

(I) Whether the following incomes were agricultural 
under the Act : 

(1) Jalkar or rent received from fisheries, 

(2) Ground rent for land used for potteries, 

(3) Ground rent for land used for brick-fields, 

(4) Fees received from the tying up of boats, 

(5) Fees received from land used for storing pur- 

chase of crops, 
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(6) Fees received from cart stands, 

(7) Punyaha nazar or nazar paid by tenants of 

agricultural holdings at the beginning of 
Zamindari year, 

(8) Nazar for petitions presented to the zamindar 

dealing with question of succession, settle- 
ment and partition, 

(9) Ground rent for permanent shops, hats and 

bazars, 

(10) Stall fees paid by temporary sellers at hats and 
bazars. 

(II) Whether income derived from such of the above 
sources as were not taken into consideration at the time of 
fixing the Jama at the time of the Permanent Settlement 
is assessable for income-tax purposes. 

(III) Whether having regard to the terms of the Per- 
manent Settlement Regulation, income derived from the 
above sources in permanently settled areas is liable to 
assessment to income-tax. 

On the question embodied in the III item, conflict 
arose and Sanderson C. J. and Rankin J. referred the case 
to full Bench consisting of Mukerjee, Suhrawardy, Ghosh, 
Buckland, Panton J. J. 

The first two judges answered question 3 in the nega- 
tive, i.e., income derived from the above sources in per- 
manently settled estates is not taxable but the last 3 judges 
answered in the affirmative. 

The case was then before the Privy Council who, how- 
ever, agreed with the above majority and answered in the 
affirmative, observing, 

“The problem of the correct answer to question 3, has been 
now considered before different courts in Madras, Patna and Cal- 
cutta by 13 Judges. As their lordships read the various decisions. 



SECTION 2 


23 


it would appear that 5 of the 13 Judges would answer question III 
in the affirmative and 8 would answer in tlie negative/’ 

‘‘The language used in the Regulation does not mean any- 
thing than this : You have in the past been liable to have 
the amount of the jama inereased according as the actual produce 
of the estates increased; to enable the Government to obtain this, 
you have been subjected to frequent investigations to ascertain the 
actual produce and you have been deprived of the management 
of your estates. All this shall cease. You shall have fixity of 
payment and fixity of tenure. If yon improve the revenue of your 
Zamindari you shall enjoy the fruits of your improvements with- 
out fear of the Government claiming that, because the revenue 
produced by the estate has increased, the payment you make to 
the Government as a condition of holding that estate shall be in- 
creased also.” 

“Their Lordships were unable to ascertain upon what footing 
the appellant had been assessed in respect of the income derived 
from his zamindari, i.e., whether on the gross income or after some 
allowance had been made in respect of the jama assessed and paid 
upon the lands. Their lordships are of opinion that, in assessing 
the appellant to income tax in respect of the income derived from 
his zamindari, his income, profits and gains from that source 
should be computed after making proper allowance in respect of 
the jama assessed and paid. 

“ It follows that in their Lordships’ opinion, questions 2 and 
3 should both be answered in the affirmative. Question 1 was but 
faintly argued before the Board. As to it, their Lordships need 
only say that they have not been furnished either with materials 
or reasons which would justify them in suggesting that any speci- 
fied item could properly be dcvscribod as agricultural income 
within the definition contained in sec. 2(1) of the Income-tax Act 
1922. Their Lordships accordingly agree with the negative answer 
which has been given to question I”. 

In the case Emperor vs. Probhat Chandra Barua, 
1927, I.L.R. 54, Cal., 863, before the Full Bench, Mr. N. 
N. Sircar, on behalf of the assessee, argued : — 

“ The first question argued by Sir B. C. Mitter is whether 
there was a promise of general immunity. I object to the words 
used. No one argued absolute immunity. What was argued was 
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that direct demand from land was absolutely given up. In this 
case it is direct imposition on land. 

Next, as regards the scope and true meaning of the word 
, Jama. Some confusion has been made on this matter. Jama was 
not here rent in the sense of being a share of the produce of land. 
In the Permanent Settlement Regulation, it was the consolidated 
amount that was fixed after taking a certain share of the profits 
from land, fisheries, forests, etc., — in fact from everything aris- 
ing out of land and water within the ambit of permanently- 
settled estates. Certain internal duties levied by the zemindar 
upon the tenants were excepted. Everything was taken into 
account in assessing the jama. The zemindar had to file returns 
on everything. The demand was of all present and future in- 
comes. Resumption of unassessed lands was i^rovided for. My 
friend’s idea is that the jama was only of agricultural lands, 
l^hat is not so. Fishery also was included. See Maharajadhiraj 
of Darbhanga vs. Commissioner of Ineoin-tax, I.L.R. 3, Pat 470, 
Baden-Powell on “ Land Revenue,” p. 159, Philips on ‘‘ Land 
Tenures,” pp. 269, 324 and Colebrooke’s Supplement, which gives 
all details. 

Of the Parliamentary Statute, 24 and 26 Geo. Ill, c. 25, S. 
39, in pursuance of which these enquiries were made, it will be 
quite clear that the intention of the Legislature was to fix the jama 
in perpetuity. The Regulation will be quite clear when we bear 
in mind the above. We need not go into ancient history. See 
also Fifth Report, Firminger’s Edition, p. 30; Reg. II of 1819. 
Preamble and Art. 31, para. 2; Reg. I of 1793, Art. 9; Field’s 
Regulations, p. 190. 

It was incorrect to say that jama only as regards agricultural 
land was fixed for ever. That is my friend’s rading of the 
Regulation in view of the Income-tax Act. The truth is, j!ama 
or public demand had been fixed for ever. The contention of my 
friend that so long the jama was not increased, limiting the term 
to profits of agriculture, the zemindar had no grievance is 
fallacious. 

Leave aside for the present the question of abrogation. 

The question is — are you increasing the revenue? Income- 
tax being also revenue, call it by w^hatever name you will, there is 
increase of revenue. I do not claim general immunity. 



SECTION 2 


25 


(Buckland J. Jama does not really mean income.) 

Jama no donbt is what is paid to Government. It is, how- 
ever, ‘‘ public demand ” based on everything including fishery. 
It is abundantly clear from the statement that the Permanent 
Settlement was made because the value of the land was not going 
to be affected by the apprehension of further imposition. Even 
Rankin J. did not base his decision on Hie assumption that there 
was no promise. As to what the effect of the later Acts is, is 
another matter. 

Imposition of Income-tax on fisheries, which had already been 
charged to revenue, would certainly amount to a breach of the 
promise contained in the Regulations. Any additional imposi- 
tion, whether as jama or tax, on the profits of land and water in 
permanently-settled estates would be illegal. 

Mr. Jiistice Panton has referred io Income-tax charged on 
the interest paid on G. P. Notes, although there was the promise 
on the part of the Government to pay interest at the rate of 3^ 
per cent, or 5 per cent, as the case might be. But a G. P. Note 
is not a promise by the sovereign as such. There the Government 
acted in the capacity of a private debtor and without prejudice to 
its sovereign right to tax income. 

My friend has pointed out that the word jama is used in the 
sense of rent in the Putni Regulation VIII of 1819. It is quite 
clear from the context that the word is used there in the sense of 
leases. There are no precedents on the point. 

My friend has next argued that royalty on mines has been 
taxed without protest and he has cited the case of Manindra 
Chandra Nandi, 1907, I.L.R. 34, Cal. 257, in support of his argu- 
ment. But there no question was raised about the Permanent 
Settlement and that for a very good reason. The Government was, 
and is still, asserting its own right to the minerals and the assessee 
very wisely preferred to pay a tax on the income from minerals 

rather than lose the whole income itself by raising the question of 
the Regulations and inviting perhaps an adverse decision. When 

there is no mention of the Permanent Settlement in the decision 
cited last, my friend cannot rely on it on this point. 

On the question of taxing profits from a printing press set up 
on land in a permanently-settled estate, I submit it would be 
profit from business and liable to tax. It was a perversion of my 
argument to say that I contended immunity fropi all taxatiop/’ 

F. 4 
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Sir Benode Mitter on behalf of the Crown contended : 

“ That there was i*o such promise made to the actual pro- 
prietors of lands which were settled at the time of the Permanent 
Settlement of Penpal, Bihar and Orissa as alleged on behalf of 
the assessee ; that there are no words in Eegiilation I of 1793 or in 
tlje other Regulations jiromulgated in the same year from which 
the inference can be legitimately drawm that there is a statutory 
obligation not to impose on holders of such lands any other tax 
wliatsoever; that all that was decided in 1793 was that the jama 
or revenue on lands should be treated as fixed for ever and, there- 
fore, could not be enhanced or altered; that the Lsgislature is com- 
petent to assess the income derived from land in permanently- 
settled estates, subject to exemptions provided for by the Legis- 
lature itself, to Income-tax; that the words used in the charging 
sections of the Indian Income-tax Act, 1922, are very wide and 
that they must include income from land in permanently-settled 
estates, subject to the said exemptions; that the rule about a 
subsequent enactment of a general nature not being held to affect 
in any manner an earlier statute on a special subject cannot be 
pushed too far, inasmuch as the subject-matter of taxation under 
the later statute is different from the subject-matter of taxation 
under Regulation I of 1793, Le., the subject-matters of taxation 
under Regulation I of 1793, and the Indian Income-tax Act, 1922, 
are financially and economically different, and that, having regard 
io the ex])ress s])ecificaf ion of certain exemptions only, the present 
assessee’s claim must fail/’ 

In Maharaja Birendra Kisore Manikya vs. Secretary 
of State 1921, 1, I.T.C. 67, the questions for decisiofJ 
were : — 

(1) Is salami payable in respect of tenancy of waste 
land, and 

(2) Is salami payable for recognition of a transfer of 
a holding from one tenant to another, 

agricultural income within the meaning of sec. 2(1) 
of the Indian Income-tax Act, 1918? 

The Acting Chief Justice Sir Ashutosh Mukerjee 
observed, ^^When a new tenancy is created in respect of 
unoccupied waste lands or lands which had hceji abandoned 



Section ^ 


by previous tenants, the premium represents essentially 

the capitalised value of a portion of the rent 

He thus answered the first question in the affirmative and 
thus it became exempt from tax. With regard to the 
second question he observed, “As regards salami paid for 
recognition of a transfer of a holding from one tenant to 
another, it was held in this case that the above considera- 
tion did not apply the money is paid by the trans- 

feree to the landlord to purchase peace so that he may not 
contest the validity of the transfer.” Thus he answered 
the second question in the negative and so it was not 
exempt from the tax. 

In Nawabzadi Meher Banu Khanum’s case 1925 , 2, 
J.T.C. 425, this above view in respect of salami was over- 
ruled by a Full Bench of the High Court of Calcutta. In 
this case, the Standing Counsel argued, “that it is not 
revenue derived from land but from transaction, that is, 
from the recognition of the transfer and that it is an 
incident of the transfer and not of the tenancy and there- 
fore does not flow from the land”. Justice Greaves did 
not accept this argument and held that nazar or salami 
paid by a tenant to a landlord for the recognition of a iion- 
transferable holding is rent or revenue within the mean- 
ing of sec\ 2(1) (a) of the I. T. Act of 1922 and that it is 
exempt from assessment. (Birendra Kishore Manikya 
vs. Secretary of State for India 1920, I.L.R. 48 Cal. 766, 
in so far as it held the contrary view, overruled). 

History of Taxation of Agricultural Income. — 
“To stabilise the finances after the sepoy mutiny, the 
Income-Tax Act of 1 860 was passed which did not exempt 
the agricultural income from the permanently settled 
estates. The Act lasted for five years. In 1869, it was 
revived and was in force up to 1873. In 1871, the first 
Road Cess Act was inaugurated in which agricultural 
income was assessed. In 1877, the Bengal Public Works 
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Cess Act was imposed. In 1880, both the Cess Acts were 
consolidated under one Act. In 1878, a License Act was 
passed as a counterpart of the cess, whereunder all 
persons carrying on trades, dealings and industries were 
to take out licenses and pay for the same. In 1886, the 
Income-Tax Act was passed incorporating in it the prin- 
ciples of the License Tax and agricultural income was 
exempted on the clear understanding that the lands of the 
permanently settled estates are already burdened with 
cess, an additional burden over and above the land revenue. 
The Cess Act deals with land : the Income-Tax Act taps 
all other property; the cess is for agrarian population 
whose main occupation is agriculture : income-tax is for 
urban population whose main occupation is trade. In 
1918, there was an attempt to include agricultural income 
in the Income-Tax schedule but it proved abortive, in spite 
of persuasive attempts by Sir William Meyer, the Finance 
Member, and Sir George Lowndes, the Law Member. In 
Bengal, according to the pledge, income-tax on agricul- 
tural income can come in if the Road and Public Works 
cesses go out : both cannot remain on the Statute. 

The income-tax on agricultural income, which was 
levied in 1860 and abandoned after a brief spell of years 
and which is recommended by the Taxation Enquiry 
Committee (1924-25), the Simon Commission (1929) and 
others, and the local rates on profits from land in the shape 
of cesses which are in existence are supported on the 
strength of the fact that they do not contravene Regula- 
tion I of 1793.”* 

The question of taxing agricultural income brings the 
matter of permanent settlement to the forefront. The 
defence of permanent settlement may be quoted from 
Mr. R. C. Butt’s Economic History of British India : 

“ There may be some doubt as to the wisdom of Pitt’s per- 


* Mr. vSachin Sen’s Studies in the Land Economics of Bengal. 



SECTION 2 


29 


inanent settlement of the land tax in England; there can be no 
doubt as to that of Cornwallis’s Permanent Settlement; in Eng- 
land the settlement benefited the landed classes only; in Bengal 
the settlement has benefited the whole agricultural community; the 
entire peasant population vshares the benefit and is more prosper- 
ous and resourceful on account of his measure. In England the 
settlement limited the tax on one out of the many sources of 
national income; in Bengal it has afi'orded a protection to agri- 
culture which is virtually the only means of the nation’s subsis- 
tence. In England it precluded the State from drawing a large 
land tax to be vspent in the country for the benefit of the nations; 
in Bengal it has precluded from increasing the annual economic 
drain of wealth out of the country. In England it saved the land- 
lord class from added taxation; in Bengal it has saved the nation 
from fatal and disastrous famines.” 

Regarding Taxation of Agricultural Income deriv- 
ed from permanently settled estates, the Chief Justice 
Dawson Miller in Maharajadhiraj of Darbhanga vs. Com- 
missioner of Income-tax said : 

” It is argued that the effect of the imposition of income-tax 
is not to increase the revenue or rent so payable, but it is clear, I 
think, that the imposition of such a tax is in fact to increase the 
revenue under another name. The Jama permanently fixed at 
the date of the Settlement w^as calculated upon a percentage of 
the rents and profits at that time derived from the ownership of 
the land. Income-tax is based upon the same rents and profits 
as they now exist, and it is impossible in my opinion to escape 
from the conclusion that a tax, under whatever name^ upon the 
same sources of income would increase the duty payable under the 
name of revenue and which, by the Permanent Settlement, it 
was agreed, should then be fixed for ever.” 

Land ReYenue, Rent or Tax: 

It is not necessary here to enter into the detailed 
consideration as to whether land revenue is a rent or tax. 
The Indian Taxation Enquiry Committee Report (1924- 
25) discussed it fully and states that “The Committee are 
unanimously of opinion that under both Hindu and 
Mohammadan rule the State never claimed the absolute or 
exclusive ownership of the land and definitely recognised 
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the existence of private property in it” in answer to the 
two questions, viz., 

(1) Did the State claim exclusive proprietary right 

over land, 

(a) under Hindu Law? 

{h) under Mohammadan rule? 

(2) Did the British Government succeed to any 

such right? 

The report further states that “the Committee are 
unanimously of opinion that in the case of lands under 
permanent settlement, the Government have now no pro- 
prietary right and that as regards Khas Mahal estates and 
waste lands outside the permanently settled areas, they 
have full proprietorship. On the question of their rights 
in relation to ryotwari and other temporarily settled tracts, 
the Committee are divided in opinion .... while, however, 
the Committee are not of one mind as to the possibility of 
arriving at an exact and general definition of the position 
of the landholder in a temporarily settled area, they are 
agreed that in the generality of cases Zamindars and ryots 
are respectively the possessors of the proprietary right 
subject to the payment of land revenue.” 

Whatever may be the nature of this controversy, the 
result is of academic interest; but what is of practical 
value to the landlords directly and the tenants indirectly 
is that the land revenue is a heavy charge on the income 
under whatever designation it may be imposed. Sir N. 
R. Chatterjee, ex-Justice of the Calcutta High Court, ob- 
served : “ It appears that the owners of the land had to pay 
cesses, while all other sections of the public had to pay 
income-tax. That being so, if land is made liable to 
income-tax, there will be burden (a) of revenue under the 
permanent settlement, (&) of road and public works cesses 
and (c) of income-tax, which does not seem to be justifiable, 
unless other sections of the public are also made liable with 
9 esses”. 
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* The above figures have been mostly compiled from the 
Heport of the Land Revenue Commission, Bengal, 1&38 — 40. 

N .B . — (!) The revenue demand for Bengal has been taken 
from the Land Revenue Administration Report (1936-37). 

(2) The figures for other provinces have been taken from the 
Agricultural Statistics of India (1932-33), Volume 1. 

(3) During the Bengal Land Revenue Commission’s tour in 
Madras, the Punjab and the United Provinces, the incidence of 
revenue per acre was ascertained to be Rs. 2-3-6 in Madras; 
Re. 1-9-0 in the Punjab; and Re. 1-8-0 in the permanently- 
settled areas and Re. 1-11-0 including remissions, in the tempo- 
rarily settled areas of the United Provinces. 

t Mr. Sachin Sen’s book “Studies in Land Economics in 
Bengal.’’ 

* Land Revenue System of Madras : — the raiyatwari area 
covers 92,866 square miles, and the permanently-settled area 
43,102 square miles. The total of land revenue is 719 crores. At 
the time of the Permanent Settlement in 1802, the Government 
demand was assessed at half of the gross produce, of which two- 
thirds was assigned as the Government share and one-third was 
retained by the zamindars. The maximum assessment was to be 
30 per cent, of the gross produce. In 1864 it was decided that 
the assessment should be made not on the gross produce, but 
should be half of the net produce, Lc., the value of the gross 
produce after deducting all costs of cultivation. This is still the 
maximum Government demand. 

Assuming the percentage of agricultural population to be 70, 
the agricultural population would be 32*7 million. The total net 
cultivated area is 31*7 million a(*res. It was statd by the Revenue 
Department that there are 7 million adult agriculturists; and 
assuming one per family the average area owned by a family would 
be acres. We were told that the minimum area required for 
the maintenance of an average family would be about 5 acres, 
of which 2 to 3 acres must be wet land. 

Land Revenue System in the Punjab : — The land revenue 
system was inherited from the Sikh administration. In theory 
the State is ihe supreme owner of all land and as such it is entitl- 
ed to a share of tlie produce. Throughout the British administra- 
tion, and up till 1928, it was considered that the State could fairly 
claim one-half of whatever was left over after the needs of the 
peasant-proprietor had been satisfied . . . The Government demand 
was revised at intervals which were generally 20 years, but 
recently legislation has fixed the priod at 40 years. 

The Punjab is owned by peasant-proprietors, most of whom 
^re small landholders. The agricultural population numbers 13*6 
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The facts and figures and the actual conditions under 
which the Jama was fixed and also the grounds on which 
the assessment made in 1793 was very much an advance 
assessment, i.e., assessment of future developments, have 

millions according to the Census figure of 1931 out of a total 
population of 23 6 millions. It seems rather strange that in a 
]:)rovince where there are few large towns or industrial areas, the 
agricultural population is such a small percentage. The cultiva- 
ted area is 31 million acres. According to the Report of the 
Punjab Land Revenue Committee, 20 per cent, of the landowners 
hold less than one acre. Mr. Calvert, a former Financial Com- 
missioner, estimated that 18 per cent, of the landowners possess 

about half an acre, 40 per cent. 2} acres, and 26 per cent. 8^ 
acres. 

Land Revenue System in the TJ.P. : — As in the Punjhb, the 
State is considered in the United Provinces to be the supreme 
owner of land and to be entitled to a share of the produce. That 
share is ordinarily 40 per cent, of the proprietor's assets. Pre- 
viously it was two-thirds of the assets until 1855; half from 1855 
to 1895 and between 48 to 45 per cent, from 1895 to 1925i. The 
present rate of 40 per cent, is not always taken in practice. The 
condition of the estate and the number of co-sharer proprietors 
are taken into consideration, and the revenue may in a few cases 
be as little as 25 per cent. But 40 per cent, is the legal maximum 
jmd the proportion of revenue to recorded rents works out at that 
figure. The revenue is 711 crores and the recorded assets 17‘66 
crores. The incidence of revenue is 21 rupees per acre in the 
temporarily-settled area, but since the economic depression began, 
remissions have been allowed both to proprietors and tenants with 
ihe result that the incidence of revenue per acre. has fallen to L7 
rupees. 

In the permanently-settled area, which is situated in Lenares 
division and part of Azamgarh district and which covers one- 
tenth of the area of the Province, the incidence of revenfie is 
Ra. 1*5 per acre. The revenue amounts to 45T1 lakhs and the total 
rental demand is 11104 lakhs. Excluding the proprietors’ khas 
land, the incidence of revenue in the permanently settled area 
comes to 40 per cent, of the assets. The Senior Member, Board of 
Revenue, told us that tht re is little difference between the inci- 
dence of revenue in temporarily and permanently-settled areas. 
Including the proprietors’ khas land in the permanently-settled 
area, the incidence of revenue would be about 35 per cent, of the 
assets. 

The majority of proprietors hold small estates. There are 
12J lakhs of revenue payers in the United Provinces as compared 
with 12 million cultivators. The area under cultivation is 35 
million acres so that the average area in the possession of h P-O 
prietor is rather less than 30 acres, 

U 5 
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been fully and critically dealt with in Professor Radha- 
kumud Mukerjee's History on Indian Land System in voL 
II of the Report of the Land Revenue Commission, Bengal, 
1938 — 40. A few paragraphs are given below : — 

Land Revenue System of Bi^ngal : — In 1931, the agricultural 
population was 31-2 million. 

The average cultivated area per family of agricultural popu 
lation is 4^ acres. 

Size of an economic holding would be 5 acres for an average 
family; ‘‘ the gross cultivated area of the Province amounts to 
350 lakhs of acres and the net cultivated area to 289 lakhs of 
acres. It is further calculated that the value of gross produce per 
net acre is Rs. 50, while the gross luodiice per head of the total 
agricultural population dwindles only to Es. 46. 

46 per cent, of its families hold less than 2 acres each, 11 per 
cent, less than 3 acres, 9 per cent, less than 4 acres, and 8 per cent, 
less thau 5, or an economic holding. Thus three-fourths of 
BengaPs agricultural families are without economic holdings.^' 

These Estimates Not Based on Actuals. — These estimates 
of the value of land or of the gross ryoti rental of Bengal made by 
Grant and Shore towards fixing the assessment for Permanent 
Settlement must, however, be understood to have been merely 
theoretical or speculative estimates. The ultimate assessment on 
which the Permanent Settlement was based had no reference to 
the assets of the ryot. As has been admitted by Sir John Shore 
himself, ‘‘ in tracing the progress of the assessment since tlie 
acquisition of the Dewani, we find that its amount has generally 
been*fixed by conjectural estimates only.’’ 

As a matter of fact, the jumma of the preceding year was 
taken as the standard for fixing the assessment of the following 
year. At no time during the period from 1765 to 1789 the jumma 
had any relation to the ryoti rental. On the contrary, every 
settlement made an addition to the previous assessment, because 
the company needed additional revenue. 

Shore also points out that even at the time of the Permanent 
Settlement the company could not acquire an accurate knowledge 
of the ultimate value of the lands because it depended upon a 
dqgree of knowledge, experience, and application in the Collec- 
tors^ wbicb is rarely to be found or attained, Indeed, he was 
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very much against a Permanent Settlement on the ground that the 
Company’s experience of revenue was still incomplete. He wrote 
in 1782: ‘‘ I venture to pronounce that the real state of the dis- 

tricts is now less known and the revenues less understood than in 
1776.” His plan was in the course of a ten years’ settlement to 
compel the Zemindars to reveal the real revenue capacity of every 
village and of every Pergunnah hy giving lists of villages, show- 
ing their boundaries, areas and assets. 

Increase of Assessment since Dfavani. — The amount of 
revenue assessed at Permanent Settlement was thus determined by 
the amount of assessment of previous years and not by any cal- 
culations of ryoti rental, for which the necessary information or 
the machinery for obtaining it was not available to the company. 
At the same time, it has been already seen that the Company’s 
assessment since 1765, showed a steady increase without reference 
to what the Zemindars or the ryots could pay. To recapitulate the 
history of this assessment, under Verelst as Governor, according to 
the Fourth Beport of the Committee of Secrecy of 1773, the 
Company’s revenue doubled Aliverdi Khan’s revenue of 
Es. 1,76,81,466. We have already seen that Becher also had 
reported in 1769 to Verelst to the same effect, stating that in 
Aliverdy Cawn’s time, the amount of ihe revenue was much less ” 
and how this fine country ” was being ruined by excessive assess- 
ment by which Zemindars who were bound to the ryots by natural 
ties were ousted by collecting agents called Aumils who had no 
concern for them. Warren Hastings stated that the net collec- 
tions of 1771 exceeded those of 1768 in spite of famine interven- 
ing in 1770. And yet the Quinquennial Settlement of Warren 
Hastings for the period 1772 — 1777 was marked by over-assessment 
based on bids by farmers ousting the Zemindars. The period 
presents a story of huge deficits, defaulting Zemindars, desert- 
ing ryots, and absconding farmers.” All the District Officers w’ere 
at one in reporting that the country was over-assessed. Middle- 
ton considered over-assessment and public auction of farms as 
causing the famine of 1770 and insisted on ‘‘ a universal remission 
of revenue.” Eeports of distress were made by District Collector 
even in 1783, e.^., Patterson of Rungpoor or Hooke of Purnea. 
The distress at last moved Parliament to intervene in the Company’s 
affairs, as already related. Walpole described the Company’s 
‘‘ tyranny and plunder as making one shudder,” while Chatham 
described their iniquities so rank as to smell to earth and 
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heaven/’ followed by Burke’s violent outbursts in Parliament and 
impeachment of Warren Hastings. 

And yet all this agitation did not materially reduce the 
assessment. Grant, who is not guilty of under-estimating the 
assessment, gives the following figures for gross revenue (Mehal 


and Sayer) claimed in 1766, the 

Bengal (Dewani Lands) 
Bengal (Ceded liunds) 
Bihar 

Orissa (Midnapore) 


The Gross revenue actuall;y 
follows : — 

Bengal (Dewani Lands) 
Bengal (Ceded Tiands) 
Bihar 

Orissa (Midnapore) 


year of the Dewani ; — 

Rs. in lacs. 
... 229 
... 41 

... 84 

... 14 

Total ... .‘168 


realised ” for 1784 is given as 

Es. in lacs. 

... 137 
... 62 
... 53 

8 


Total ... 260 


If we deduct from this amount the ( ustoms duty which Shore 
estimates at Es. 11 lacs for Bengal in 1786, and which may be 
estimated at Es. 15 lacs for Bengal, Bihar and Orissa, the land- 
revenue for the three Provinces will amount to Es. 245 lacs. 

We have seen that assessment was not reduced in spite of the 
famine of 1770, by which agricultural population was reduced by 
half as well as the area under cultivation. Adverse conditions 
continued, as we have seen, up to 1788, and did not allow the 
country to recover fully. Thus the position is that while the 
rev^mue established in 1765, was not a realisable one, and cultiva- 
tion was considerably contracted during two decades of scarcity 
that followed, even the revenue of Rs. 245 lacs realised for 1784 
was far too high and must have left nothing to landlords and ryots* 
And yet the revenue demand was pitched by Permanent Settle- 
ment at a still higher amount of Es. 268 lacs (Sicca) on the basis 
of previous years’ collections. 



Section ^ 


S7 


Excessive Assessment Under Permanent Settlement : 
Taxation of Future Income. — It is clear from an examination of 
the available data that the revenue which was fixed by Permanent 
Settlement at the amount of Rs. 268 lacs for Bengal, Bihar and 
Orissa bore no relationship to what the ryots could pay and the 
ZemindarvS could collect from them. The assessment was far ahtal 
of the actual collections. This is shown by the account of assess- 
ment which Grant has given. According to Grant, as has been 
stated above, the gross revenue established for 1766 for Bengal, 
Bihar and Orissa amounted to Es. 368 lacs. After the famine of 
1770, by which according to Sir W. W. Hunter cultivation shrank 
by half, the gross revenue must also be taken to have been reduc- 
ed by half, /.c., to Es. 184 lacs. If we deduct from this amount 
the amount of Sayer Eevenue which may be roughly taken at 
Rs. 14 lacs, the total gross Tiand Revenue Demand should amount 
to Rs. 170 lacs. Subsequent conditions of depression induced by 
both famine and flood did not permit the full economic and 
agricniltural recovery of the country up to the time of the Per- 
manent Settlement. In fact, for the first 15 years after the 
famine, as already stated, i.c., up to 1785, depopulation 
steadily increased. ’’ The realised revenue for 1784 which amount- 
ed to Rs. 246 lacs was thus far in advance of what the land could 
bear. When an even large amount of Es. 268 lacs was fixed as 
the revenue demand by Permanent Settlement it far exceeded 
what should be considered as the fair amount of gross Land 
Eevenue estimated at Es. 170 lacs, as shown above. It is, there- 
fore, quite clear that the assessment of Permanent Settlement was 
very much an advance assessment, i.e., an assessment which taxed 
the developments of the future which it estimated roughly at 
Rs. 1 crore. 

Assessment Determined by the Financial Need> of the 
Company. — The fixing of this amount of assessment was a most 
difficult undertaking for wffiich Lord Cornwallis proceeded very 
warily ao as to examine fully the evidence before any irrevocable 
step was taken. Therefore, there were annual Settlements for 
three consecutive years from 1787, and it was not until the end of 
1789, and the first weeks of 1790, that the final decision was made. 
Unfortunately, Lord Cornwallis had to fix the assessment with 
reference to the needs of the Company and the vieivs of his Direc- 
tors rather than facts or justice. Although Cossim All’s Assess- 
ment of Rs. 247 lacs made in 1763 has been described by Shore as 
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nothing short of ‘‘ rack-renting and pillage and was practically 
an assessment on paper, considering that only Rs. Gh lacs could 
actually he collected, yet the Company since 1765 had been al- 
ways trying even to improve upon that assessment, as has been 
pointed out above. Shore, in his Minute of 18th June, 1789, 
frankly points out that “ in 1786, the revenues of the Dewani 
lands of Bengal were more than they were for 1765,^’ although 
conditions created by successive famines and floods had reduced 
cultivation by half. The fact was that the Company based their 
revenue demand on their own needs and not on the facts of actual 
Zemindary receipts or ryoti rental of those days. The practice 
followed was that the basis of the settlement to be adopted was 
the assessment of the preceding 3 ^ear while the assessment had 
gone on increasing since 1765 against the famines and floods of 
the period. As we have already seen, since 1769, the assessment 
had been alwaj^s determined by farming at highest bids. Thus it 
is not quite correct to aSvSiime that the Permanent Settlement 
demand represented U* of the rental when the amount of the 
rental still remained to be ascertained. It is also to be noted .that 
the proportion of { f is stated to have ap])lied only to Bihar. 
The assessment in Bengal, as has been explained above, was ba^^ed 
on the collections of previous years and there is nothing in the 
previous history of Revenue Administration to show that the 
proportion which the revenue bore to the gross assets* of each 
estate had ever been ascertained with any approximation to 
accuracy. 

Assessment of Future Development. — ^The excessive assess- 
ment of the Permanent Settlement w^as really fixed upon as the 
present price of a future profit. It amounted to about Rs. 1 crore, 
as has been calculated above. It was, therefore, quite natural 
that, in return for this exorbitant assessment, the Permanent 
Settlement offered to the Zemindars an absolute property in the 
prospective assets to accrue from the extension of cultivation and 
reclamation of vast areas of untenanted wastes and jungles then 
covering more than a third of the total area of the Province as 
estimated by Lord Cornwallis, and as much as 4/5 as estimated by 
Grant. According to Pattle, a member of the then Board of 
Revenue, “ The country brought under the Decennial Settlement 
was for the most part wholly uncultivated. Indeed, such was the 
state of the country from the prevalence of jungles infested by 
wild beasts that to go with safety from Calcutta to an adjacent 
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district, a traveller was obliged to have at each stage four drums 
and as many torches,’^ to chase them away. T^ord Cornwallis 
knew that he was driving a very hard bargain with the Zemindars 
by his speculative assessment. In his letter, dated March 6, 1793, 
he wrote to the Court of Directors explaining that it was the 
expectation of bringing the extensive waste and jungle lands into 
cultivation and reaping the profits of them that l^ave induced many 
of the Zemindars to agree to the Decennial Tumina assessed upon 
their lands. If in this way, at any future time, a greater share 
of the rental went to the Zemindars and TalooVdars than they had 
been accustomed to, he would only w^elcome it. It would, in the 
first place, give a real value to landed property vhich in itself 
would then he a firm security for the Government revenue (then 
so badly w^anting), and at the same time contribute directly to 
accumulation of wealth in individuals and thus to general pros- 
perity.’^ .... 

It may also be pointed out that the Permanent Settlement was 
decided upon as the best source of a certain revenue which w’as 
very much needed in its time by the Company to build up British 
Dominion in other parts of India. The Company had then to 
finan(*e the cost of several wars and other measures which were 
forc/d upon them. The Eohilla war, the two campaigns against 
Tipoo Sultan, the prevention of the hostile Maratha demonstration 
against Oudh, the mission despatched to Nepal, the reduction of 
Pondicheri, all these brought the finances of the C ompany to a low 
ebb. As E. C. Dutt has pointed out, “ in Ind a an Empire was 
being acquired, wars were w^aged and the administration carried on 
at a cost of the Indian peoj)le without the British nation contribut- 
ing a shilling.” And the brunt of the cost was borne by the 
people of Bengal upon whose resources other Provinces like 
Madras and Bombay had freely drawn to meet the deficits of their 
administration. At home at this time England was also passing 
through the worst days, with France, Holland, Spain and Italy 
allied against her, the United States alienated, and national debt 
mounting up. R. C. Dutt further stated: ” It may be said with 
strict truth that the conquests of Lord Hastings, like the conquest 
of Lord Wellesley, were made out of the resources furnished by 
permanently settled Bengal.” 

The critics of the permanent settlement hold that 
since permanent settlement came into force the landlords 
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have enormously increased their income and as such this 
increase ought to have been shared by the Government. 
Such a criticism ignores the fundamental basis of assess- 
mcEt when by the permanent settlement regulations, 90 per 
cent, of the rental was generally fixed as land revenue. 
This fundamental basis has been clearly put in Regulation 
I of 1793 in the following words : 

“ The Governor-General-in-Council trusts that the proprie- 
tors of lauds sensible of the benefits conferred upon them by the 
public, assessment being fixed for ever will exert themselves in the 
cultivation of their lands under the ceitainty that they will enjoy 
exclusively the fruits of their own good management and industry 
and that no demand will ever be made upon them or their heirs 
as augmentation of the public assessment in consequence of the 
improvement of their respective estates.” 

How else to justify the computation of land revenue 
at 90 per cent, of the rental except by the fact that for the 
first few decades tax will be almost equal to the income 
and later on this loss will be recouped when the income will 
continue to increase; otherwise, is a payment of 14 annas 
on every rupee as an annual charge conceivable, after the 
land was handed over to the respective landlords? Obvi- 
ously, the explanation lies in tJie fact, that it was expected 
and stipulated by this arrangement that the landlords 
would get the necessary relief, as years pass, from im- 
proved agriculture, enlarged cultivation, increased pro- 
ductivity of the soil and greater interest of landlords and 
tenants. 

Landholder’s Position Examined — 

To appreciate fully the present relative position of 
the landholders in view of their increased income from 
rents we have to examine the total financial charges borne 
by— 

(1) Land income, 

(2) Salary, Interest, house, etc., incpme. 
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Charges on land income are ; 

(a) Land revenue or rent, 

(b) Cess. 

Charges on other incomes are : 

(a) Income-tax, 

(b) Super-tax. 

Though it is difficult to come to any precise conclusion 
as to the exact incidence of land revenue and cess on land 
income in India, still, from the foregoing facts and figures 
together with the figures supplied in the table by the 
Indian Taxation Enquiry Committee Report (1924-25) in 
para 4,37, it can be safely taken that land revenue and 
cess together range between 25 to 50 per cent, on the 
rentals, i.e., 4 annas to 8 annas in the rupee. It should 
be remembered that this charge has no reference to actual 
cash receipt or realisations and is at a flat rate on every 
landlord’s income whether it is Rs. 5,000 or Rs. 25,000 or 
Rs. 50,000 or Rs. 1,00,000 or over, while in the cases of 
such incomes of persons other than landowners, the rate 
scales up from 9 pies to 30 pies plus Super-tax beyond 
Rs. 25,000. 

Illustration 3 — 

From the following : — 

(1) Income Rs. 8.000, Ijandbolder pays Rs. 2,000 to Rs. 4,000. 
Income Rs. 8|000, others pay, say, Rs. 400. 

(2) Income Rs. 20,000, Landholder pays Rs. 5,000 to Rs. 10,000. 
Income Rs. 20,000, others pay, say, Rs. 2,000. 

(3) Income Rs. 1,00,000, Landholder pays Rs. 25,000 to Rs. 50,000. 
Income Rs. 1,00,000, others pay, say, Rs. 26,000. 

It is clear that in the cases of smaller incomes the dis- 
parity between the two impositions is indeed very large 
but as the incomes move upwards the disparity is narrow- 
ed down, until in the cases of incomes over a lakh, the 
F. 6 
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income-tax payable and the land revenue payable are close 
to each other. 

Taking the cases of incomes below one lakh, it can 
therefore be safely held that the land income is subjected 
to much greater charge by way of land revenue and cess 
than the charge upon other incomes by way of income-tax 
and super-tax. The landlords should regard the greater 
part of the excess charge as payments towards the right- 
of enjoying the property for a long term of years or in 
perpetuity obtained from the State. 

Suggestion : 

Under these circumstances if an imposition of income- 
tax on agricultural income becomes a necessity for the sake 
of provincial revenue the solution undoubtedly lies in 
imposing an income-tax on agricultural income where it 
exceeds Rupees One Lakh. Only at this stage or a little 
earlier, a levy of income-tax in addition to land revenue 
and cess can be justified. 

The question of taxing agricultural income is a very 
difficult one. On the one hand, agricultural income is exempt 
from income-tax by the present Income-Tax Act and on 
the other hand, by the Government of India Act, 1935, 
this item has been transferred to be a provincial subject 
for taxation. The Provincial Governments while taxing 
agricultural income will do well to considerably modify its 
present definition. Agricultural income under the pre- 
sent definition covers many subjects which can in no way 
be called .either agriculture or horticulture, etc. The case 
decisions have exempted Zamindars’ palaces and rents and 
interests arising out of usufructuary mortgage. The 
case of forest is admittedly a difficult question, still, the 
subject requires careful consideration. It must also be 
admitted that where an organisation (limited company or 
otherwise) is for manufacture and industry (organisation 
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not being agricultural) no exemption should be given on 
the ground that in the initial stages raw materials were 
agricultural produce. The tea, sugar, coffee industries 
and such other industries as derive income partly from 
cultivation and partly from manufacture are instances to 
the point. The exemption given at present to tea industry 
is hardly justifiable; it is an industrial venture pure and 
simple. A quotation from Taxation Enquiry Committee 
Report will be quite sufficient ; 

“ The case of the tea planter or other manufacturer who 
derives his income partly from cultivation and partly from manu- 
facturing the produce so derived has been settled by an arbitrary 
rule. In view of the systems on which much of the land under 
plantation is held, it seems to the Committee that these assessees 
may be deemed fortunate in securing the benefit of the exemp- 
tion.” 

In this connection, attention should be directed to 
paragraphs 135, 136 and 137 of the Report of the Land 
Revenue Commission, Bengal. 

” 135. Agricultural income-tax. — There appears to be no 
legal bar to the imposition of an agricultural income-tax, and we 
concur with the view expressed by the Indian Taxation Enquiry 
Committee that agricultural incomes should not be exempted from 
taxation. The Government of Bihar has imposed a tax on agri- 
cultural incomes since 1938, and a similar measure has been under 
contemplation of the Governments of Assam and Madras. In 
Bihar, the tax has been imposed on incomes over Es. 5,000, after 
deducting revenue or rent, cess, collection charges, and various 
other items. Income-tax was imposed from 1860 to 1865, and 
again from 1869 to 1873 on incomes whether they were wholly or 
partly derived from agriculture. Under present conditions, 
income-tax is paid on incomes, to the Government of India. A 
tax on agricultural incomes would be paid to provincial revenues, 
and therefore a person whose income from agricultural and non- 
agricultural sources was just below the limit in either case, would 
escape assessment altogether, although his total income exceed 
the assessable limit. This might be avoided if an arrangement 
could be made between the Central and Provincial Governments 
to collect and divide the tax which might be assessed in such 
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case. The Indian Taxation Enquiry Committee contemplated 
such an arrangement, provided that it was administratively 
feasible. There is therefore a case for fixing the limit below 
Rs. 2,000 and we propose that Rs. 1,000 should be the limit, un- 
less an arrangement can be made to collect the tax on incomes 
exceeding Rs. 2,000 which are partly agricultural and partly non- 
agricultural. 

136. Agricultural cess, — Agricultural cess is an alternative 
method of raising revenue from the land. It could either be im- 
posed on the land as a rate per acre, to be paid by all classes of 
rent-receivers, including occupancy raiyats who cultivate through 
bargadars; or it might be assessed on the net income of all rent 
receivers, in which case it would amount in practice to very much 
the same as an income-tax. We are not in favour however of an 
agricultural cess, chiefly because of the extreme difiiculty under 
present conditions of devising any means for its collection, except 
through the proprietors and tenure holders, and as a surcharge 
on rent. It would have to be collected in the same way as road 
and i)ublic works cess, and educational cess. Realisation of edu- 
cational cess has not proved satisfactory, owing to the difficulty 
which the landlords are experiencing in its collection, and we feel 
that under present (conditions it would be uselcbs to recommend 
the addition of a further cess. 

137. ^Recommendation. — We should prefer an agricultural 
income-tax, to be imposed as a transitional measure until the 
scheme of State acquisition is effected, or as a permanent measure, 
if Government consider that State acquisition should not be 
undertaken for financial or other reasons. We are strongly of 
opinion that if agricultural income-tax is imposed, it should be 
applied solely for the improvement of agriculture, or for projects 
connected with agricultural improvement. 

Another important aspect which has to be taken into 
account in connection with this question of the assessment 
of the agricultural income is the possible extension of the 
agricultural industry to various subsidiary and allied 
fields for which the conditions appear to be favourable in 
India. There is now expected a development of new agri- 
cultural enterprises in the form of intensive scientific 
farming, orcharding, dairying, poultry farming and 
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general rearing of livestock. The growth of such new 
enterprises should not be retarded at the outset by taxa- 
tion. Suggested exern'ptions, therefore, may proceed on 
the following lines : 

(1) Income from agriculture, farming, etc., by culti- 
vation of agricultural produce arising to the primary 
growers. 

(2) Proceeds from growing trees or from orcharding, 
etc., if the owner is a whole-time man engaged principally 
in this agriculture. 

(3) Proceeds from poultry farming and rearing of 
livestock, dairying if the owner is a whole-time man 
engaged principally in animal husbandry : 

Provided that the proceeds from (1), (2) and (3) above 
received by any person other than the primary growers 
(namely, agriculturists, orchard owner, poultry owner, 
dairy owner, etc.) be deemed to be non-agricultural. 

Provided further that the proceeds from (1), (2) and 
(3) will cease to be non-taxable from the first day of the 
owner’s accounting year if their organisations are con- 
verted into a joint-stock company other than into a 
private limited company. 

Provided further that not less than ^ of the total 
number of members constituting the private limited com- 
pany must be principally engaged in that agricultural 
undertaking. 

Provided .further that a manufacturer will be debar- 
red from claiming any exemption on any portion of the 
proceeds or profits in respect of agricultural commodities 
undergoing agricultural operations or processes at any 
earlier stage. 

Land under Permanent Settlement — 

Income from such land which is used for agricultural 
purposes will come under section 4(3)(viii). 
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Income from such land which is not used for agri- 
cultural purposes is not exempt. (Privy Council in 
Probhat Barua’s case, 1930.) 

The Calcutta High Court held that Permanent 
Settlement Regulation of 1793 does not give any exemp- 
tion from liability to income-tax. (Emperor vs. Probhat 
Chandra Barua, 1924, A.I.R., Cal. 668.) 

The Madras High Court held that any income deriv- 
ed by a Zamindar from forests and fisheries in his zamin- 
dari held under a permanent settlement under Madras 
Regulations of 1802 was not liable to income-tax. (Secre- 
tary of State vs. Zamindar of Singampatti, 1922, 1, 
I.T.C. 181.) 

The Patna High Court held that income from jal- 
kars, hat, etc., which were included in the assets on which 
permanent settlement was based were not liable to income- 
tax. (Maharaja of Darbhanga vs. C.I.T., Bihar, 1924, 
•1, I.T.C., 303.) 

The Allahabad High Court held that such income 
would be liable to income-tax as it has not been specially 
exempted by the Act. (Shib Lai Ganga Ram vs. C.I.T., 
U.P., 1927, 2, I.T.C. , 425.) 

These conflicting decisions have been set at rest by 
the Privy Council in the Raja Probhat Chandra Barua’s 
case (1930). The present position therefore is that on 
the ground of permanent settlement, no exemption from 
income-tax is allowed. Exemftion is allowed only to 
agricultural income whether from 'permanently settled 
land or otherwise. There is a good deal of confusion in 
the public mind on this issue, but the fact remains that 
permanent settlement as such has nothing to do with the 
exemption of agricultural income as defined in the 
present Income-Tax Act, 

In Maharaja of Darbhanga C.I.T., Bihar, 1928, 3, I.T.C. 
158, it was held that the dwelling house of which the guest house 
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was a part and parcel being required by the assessee as Zamindar, 
the exemption of the annual value of this guest house was allow- 
ed as agricultural income. 

In Eani Saltanat Begam TJ.P., 1933, I.T.E,, 379, 

the assessee, one of the widows of the Eaja of Nanpara Estate in 
Oudh, was awarded a monthly maintenance allowance of Es. 4,000 
under a compromise of the court, this allowance formed a charge 
on the Estate. She claimed exemption as agricultural income. 
It was decided that maintenance allowance was not an agricul- 
tural income and therefore taxable. 

In the case of Eaja Eajendra Narayan Deo i^s. C.I.T., Bihar 
4, I.T.C. the assessee derived bulk of his income from agricultural 
rents. He had a palatial building for his residence extending 
over 40 square miles with quarters for zamindari staff and a guest 
house. The Income-Tax Officer found out a proportionate valua- 
tion of the palace not re(|uired for agricultural purposes. It was 
decided that all these buildings, etc., were exempt under agricul- 
tural income. 

In Maharaj Kumar (5 opal Saran vs, C.I.T., Bihar, May, 1936, 
I.T.E. 237, Maharaj Kumar took a loan from Y and some time 
later transferred a portion of his estate towards payment of 
assessee’s debts, a cash payment and an annuity to himself for his 
life. It was held by the Privy Council that the annuity was 
neither rent nor revenue derived from land and therefore did not 
come within agricultural income. 

In C.I.T., U.P. vs. Lai Suresh Singh, September, 1936, 
I.T.E. 356, Eajh Avadhesh Singh of Kalakankar, the holder of 
an impartible estate in Oudh, and the elder brother of the assessee, 
by an agreement, contracted to pay the assessee Es. 600 p. m. for 
his life time in consideration of assessee’s giving up all claims in 
the estate. The assessee contended that the allowance came under 
agricultural income. The Oudh Chief Court decided otherwise, 
on the basis of the Maharaj Kumar Gopal Saran’s case. Had the 
assessee based his case on the decision in Maharaj;a Visweswar 
Singh of Darbhanga^s case (April, 1935, I.T.E. 216), he would 
probably have succeeded on the ground that the allowance would 
come under “ a receipt as a member of the Hindu Undivided 
Family.’’ 

A zamindar took promissory notes from his ryots for the 
rent due. It was held that the interest which accrued on the 
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pronotes was not agricultural income. By the new contract, the 
liability ceased to be one for rent and became a loan (C.I.T. 
Madras vs, Zaniindar of Kirlampudi, 1932, I.L.E., 55, Mad., 830). 

In Eaja Bijoy Singh Dudhuria’s case, 1933, T.T.R. 135, an 
allowance was made to the widow of a coparcener (assessee’s step 
mother). This allowance was deducted from the assessee's income 
for taxation purpose. If it were a discharge of the assessee’s 
personal obligation, then this deduction would not have been 
allowed; as it was not so, the allowance was deductible. 

In C.I.T., Bihar vs. Sir Kameshwar Singh, 1934, 
I.T.B., 107, the ass^see carried on money-lending busi- 
ness who advanced a large sum to another estate on the 
security of certan properties. Two bonds were executed, 
one being a lease of indenture being called “ zarpeshgi 
lease with usufructuary mortgage ” and the other a thica 
or indenture of lease. Is this income agricultural? 

“ In a zarpesluji lease properly so called, there is an advance 
to the lessor in consideration of which the lessee is given posses- 
sion of the land for a term during which he recoups himself for 
the sum advanced and interest out of the profits of the land of 
which he is put in possession. There is no question of redemption 
upon paying off an advance. The lease terminates at the expira- 
tion of the term and the lessor may thereafter re-enter.^’ (Mitra’s 
Transfer of Property A(‘t.) 

‘Tn other w^ords, it is argued that there is a loan, there is 
security of the property for the loan, there is possession of the 
property and the loan is being liquidated out of the usufruct of 
the property until the loan is satisfied, and merely because the 
w’^ords thica rent and ‘‘ thica profits ’’ are used in the inden- 
ture for the purpose of allocating the usufruct, it cannot be held 
that the transaction is not a usufructuary mortgage.^’ (Courtney 
Terrell, C.J.) 

Justice Das in the case, Rajniti Prasad Singh vs. 
C.I.T., Bihar and Orissa, 4, I.T.C. 276 observed: 

‘‘ On the other hand it may be urged with equal force that 
a mortgage does not cease to be a mortgage because possession is 
delivered to the mortgagee and that the essence of a mortgage 
simple or usufructuary is that a loan is advanced and security 
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given for the due repayment of that loan and that the income 
derivable by the mortgagee whether in possession or not is interest 
on the money advanced and is the return from money not rents, 
issues and profits from the lands mortgaged and therefore not a 
return from the land. As I have said the question is a dijBScult 
one upon which much may be said on either side.’' 

The learned Chief Justice observed as follows : 

‘‘It is contended on the strength of two earlier decisions to 
be hereinafter referred to that the income of a usufructuary mort- 
gagee as such is agricultural income and exemj)t from tax. As I 
shall i)oint out, having regard to the facts of the case this broad 
question does not arise and in spite of the weight of opinion in 
favour of a negative answer I would reserve my own view on the 
subject." 

The judgment of Courtney Terrell, C.J., ran as 
follows : — 

“ . . . . On the part of the assessee it is contended that the 
source of ihe income must be considered as the rent and other 
paymenis derived from tlie tenants of what is admittedly land used 
for agricultural purposes. In my opinion, the latter argument 
must prevail. The source of the income must be considered in its 
proximate rather than in its ultimate significance. The estate 
was in every sense in the i)ossession of a landlord of land used for 
agricultural purposes. We are not concerned with the intention 
of the assessee in making this investment. It is conceivable that 
he may have intended ultimately to purchase the mortgaged pro- 
perty in order to add it to the rest of his zamindari rather than to 
obtain the repayment of his loan in the ordinary way. To accede 
to the suggestion tliat we should look at the ultimate rather than 
the proximate source of the ircome would involve insuperable 
difficulties. It is perfectly clear that if the mortgage had been a 
simple mortgage and the mortgagor had remained in possession 
and paid this sum by way of interest to the mortgagee, then it 
would have been taxable by way of income arising out of the 
transaction. The assessee would have derived the income not from 
the land but from the mortgagor. Similarly if the assessee under 
a contract of usufructuary mortgage had leased the land back to 
the mortgagor so that the latter remained in possession and in 
relation to the cultivators of the soil stood in the position of a 
landlord, the rent payable by the mortgagor would merely have 
P. 7 
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been by way of interest payable to the assessee and would have 
been taxable. We are dealing with a fiscal statute and accord- 
ingly are not concerned either with the intention of the legislature 
or with the spirit of the legislation. In such cases the Court has 
merely to regard the letter of the law unless such considerations 
are clearly specified in the enactment for the guidance of tribunals. 
In this case there are no such guiding principles stated and we 
have to follow the enactment strictly.’^ 

Justice Kulwant Sahai observed: ‘‘The Department seems to 
be under the impression that the income derived from usufructuary 
mortgage is not taxable but if the transaction be treated as being 
other than usufructuary mortgage the income derived would be 
taxable. In my opinion the question whether the income is or is 
not taxable does not depend upon the transaction being a usufruc- 
tuary mortgage or otherwise. The question for consideration is 
whether the income derived by the assessee from the transaction 
in question is or is not an agricultural income under section 2, 
sub-section (1) {a) of the Indian Income Tax Act. If it is such 
agricultural income there can be no doubt that it is not taxable. 
The principal question, therefore, is the first question which de- 
pends on a finding whether the income is or is not agricultural 
income.’’ 

Held this income is agricultural. 

In the Commissioner of Income-tax, Bengal vs, Shaw, 
Wallace & Company, 1932, 6, I.T.C. 178, the following 
three questions were referred to the Privy Council : — 

(а) "Was not the sum of Es. 9,83,361 which had been included 
in the total income of the assessees for purpose of assessment for 
1929-30, in the nature of a capital receipt and therefore not income, 
profits or gains within the meaning of the Income-Tax Act?’ 

(б) If it could be said to be income, profits or gains within 
the meaning of the Act, was it liable to be assessed under either 
of the sections 10 and 12 of the Act, in as much as (1) it was not 
the profits, or gains of any business carried on by the assessees 
within the meaning of section 10 of the Act, nor (2) income, pro- 
fits or gains from other sources within the meaning of section 13 
of the Act? 

(c) In the alternative, was not the payment of Es. 9,83,361 
ex gratia payment in the nature of a present from the oil com- 
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panies in question and was it not, therefore, exempt under section 
4(3) (vu) of the Act? 

The Privy Council observed : 

The object of the Indian Act is to tax income a term 
which it does not define. It is expanded, no doubt, into income, 
profits and gains*’, but the expansion is more a matter of words 
than of substance. Income, their Lordships think, in this Act 
connotes a periodical monetary return coming in ’’ with some 
sort of regularity, or expected regularity, from definite sources. 
The source is not necessarily one which is expected to be continu- 
ously productive, but it must be one whose object is the production 
of a definite return .... Some reliance has been placed in argu- 
ment upon section 4 (3) (r) which appears to suggest that the 
word income ” in this Act may have a wider significance than 
would ordinarily be attributed to it. The sub-section says that 
the Act shall not apply to the following classes of income,” 
and in the category that follows, cl. (v) runs: — 

” Any capital sum received in commutation of the whole or a 
portion of a pension, or in the nature of consolidated compensation 
for death or injuries, or in payment of any insurance policy, or 
as the accumulated balance at the credit of a subscriber to any 
such Provident Pund.” 

Their Lordships do not think that any of these sums, apart 
from their exemption, could be regarded in any scheme of taxa- 
tion as income, and they think that the clause must be due to* the 
over-anxiety of the draftsman to make this clear beyond possibil- 
ity of doubt. They cannot construe it as enlarging the word 
income ” so as to include receipts of any kind which are not 
specially exempted. They do not think tliat the clause is of any 
assistance to the Appellant, 

hollowing the line of reasoning above indicated, the sums 
which the Appellant seeks to charge can, in their Lordships* 
opinion, only be taxable if they are the produce, or the result, 
of carrying on the agencies of the oil companies in the year in 
which they were received by the Respondents. But when once it 
is admitted that they were sums received, not for carrying on this 
business, but as some sort of solatium for its compulsory cessation, 
the answer seems fairly plain 

For the reasons given their Lordships are of opinion that 
question (u) wm rightly answered by the High Court in favour of 
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the assessee. No objection has been taken to the form bf the 
answer or to its snfBciency, and it would seem unnecessary, there- 
fore, to deal with the other two questions.’* 

Sub'section (6) “com|iany” means a company as deflned in 
the Indian Companies Act, 1913, or formed in pursuance of an Act 
of Parliament or of Royal Charter or Letters Patent, or of an Act 
of the Legislature of a British possession, and includes any foreign 
association carrying on business in British India whether incor- 
porated or not, and whether its principal place of business is 
situate in British India or not, which the Central Board of 
Revenue may, by general or special order, declare to be a company 
for the purposes of this Act. 

Some important definitions are given below : — 

(1) “ Company” means 

(i) companies as defined in the Indian Companies 
Act, 1936, 

(n) companies formed in pursuance of an Act of 
Parliament, 

{Hi) companies formed by Royal Charter or Letters 
Patent, 

(it) companies formed by an Act of the Legislature 
of a British possession, 

(t) any foreign association carrying on business in 
British India whether incorporated or not 
and whether its principal place of business 
is situated in British India or not, which 
the Central Board of Revenue may, by 
general or special order, declare to be com- 
pany for the purposes of the Act. 

Note. — (a) This definition includes all companies 
constituted in the dominions of the Crown. 

(b) A similar Companies Act in force in a Native 
State in India will not come under the definition. 
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(c) Central Board of Revenue may declare any organ- 
ization as a “Company” for the purposes of the 
Act. 

(2) “ Firm,” “ Partner ” and “Partnership” have 
the same meaning respectively as in the Indian Partner- 
ship Act of 1932. 

“A partnership is the relation between persons who 
have agreed to share the profits of a business 
carried on by all or any of them acting for all.” 

(3) “ Principal officer,” used with reference to a 
local authority or a company or any other public body or 
any association, means — 

(а) the secretary, treasurer, manager or agent of 

the authority, company, body or association, 
or 

(б) any person connected with the authority, com- 

pany, body or association upon whom the 
Income-tax Officer has served a notice of his 
intention of treating him as the principal 
officer thereof. 

Note. — “ Manager ” here has been used in a broad 
sense and that the liquidator should be treated as prin- 
cipal officer of the company. It is not necessary to take 
recourse to section 41 for holding liquidators liable. 
(C.I.T., U.P. vs. Official Liquidator, Agra Spinning and 
Weaving Mills Co., Ltd., 1934, I.T.R. 78.) 

(4) “ Total income ” is a technical expression which 
determines liability of an assessee once for all and fixes 
the rate. It means total amount of income, profits and 
gains referred to in section 4(1) subject to section 16. 

(5) “ Total world income” — iThis refers to Non- 
residents. In computing the total income of a resi- 
dent, Rs. 4,500 will be allowed as a deduction from 
unremitted foreign income. In computing the total 
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income of a non-resident, no such deduction will be 
allowed. 

Note. — (^) Total income is the total amount of asses- 
sable incomes from all sources. 

% 

{it) The methods of arriving at the assessable incomes 
differ with different sources of income. 

{Hi) With regard to incomes from some sources there 
are no deductions and with regard to others there are de- 
ductions allowed before arriving at the assessable income. 

S. 2(6A) ‘dividend’ includes — 

(a) any distribution by a company of accumulated profItSi 

whether capitalised or not, if such distribution entails 
the release by the company to its shareholders of all 
or any part of the assets of the company; 

(b) any distribution by a company of debentures or deben- 

ture*stook, to the extent to which the company pos- 
sesses accumulated profits, whether capitalised or 
not; 

(c) any distribution made to the shareholders of a com- 

pany out of accumulated profits of the company on 
the liquidation of the company: 

Provided that only the accumulated profits so distributed 
which arose during the six previous years of the 
con^iany preceding the date of liquidation shall be 
so included; and 

<d) any distribution by a company on the reduction of its 
capital to the extent to which the company possesses 
accumulated profits which arose after the end of the 
previous year ending next before the 1st day of 
April, 1933, whether such accumulated profits have 
been capitalised or not; 

Provided that ‘dividend* does not include a distribution in 
respect of any share issued for full cash consideration 
which is not entitled in the event of liquidation to 
participate in the surplus assets, when such distri- 
Imtion is made in accordance with sub-clause (o) or 
<d). 
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Explanation. — The words ‘accumulated proflts*, wherever 
they occur in this clause, shall not include ‘capital 
profit.” 

Section 2(6A)(a) — Bonus Share. 

(1) Accumulated profits when capitalised become 
shares. When these shares are distributed as bonus, it is 
then a distribution of capitalised profits and such a dis- 
tribution of bonus shares does not entail any release by 
the company to its shareholders any asset of the company 
(it is merely a transference from one account to another, 
i.e., from P & L A/c or Reserve A/c to share capital A/c). 
Such distribution of bonus shares will not come under 
dividend and will not be assessable. 

In Bouch vs. Sproule, 1887, 12 A.C., 385 (though it 
was not a revenue case) it was decided that if a company 
capitalised its profits, the distribution of bonus share was 
income. 

In Commissioner of Inland Revenue vs. Blott, 1921, 
A.C. 171, it was decided that a bonus out of its undivided 
profits in the shape of bonus share was a capital distri- 
bution and not income in the hands of the assessee. 

(2) Accumulated profits if not capitalised will remain 
either in the P & L credit balance or in the Reserve 
(Revenue Reserve and Capital Reserve to be distinguish- 
ed). Distribution of profits not capitalised means the 
usual dividend in cash which is a release of asset. Hence 
such distribution of cash comes under dividend and will 
be assessable. 

(3) The word ‘ If ’ does not imply the sense of ‘ to the 
extent that.’ A company decides to distribute its accu- 
mulated profits of Rs. 30; it issues bonus of Rs. 20 out 
of accumulated profits and pays cash for the balance of 
Rs. 10. This transaction entails release of asset to the 
extent of Rs. 10 but entails no release in respect of bonus 
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payment. The bonus share of Bs. 20 will not come under 
dividend but the payment of Bs. 10 will come under 
dividend. 


Section 2(6A)(b) — Bonus Debenture. 

(а) Where the distribution has taken the form of 
Debentures (?*.«., where the profits are not capitalised or 
where the profits being capitalised into ordinary shares or 
preference shares are reconverted into Debentures) it will 
come under dividend. In short, bonus-debenture is 
taxable. 

(б) It is noteworthy that the amount to be considered 
dividend is the amount of the accumulated profits — not 
the amount so distributed as Debentures. 

(c) Debenture capital is a loan to the company which 
is distinctly of a different character from share capital. 

(d) The idea evidently underlying the above 1 and 2, 
is that a differentiation is to be made between Share and 
Debenture. Although Share capital is the actual capital 
and Debenture capital is merely loan capital, still, both in 
the English Act and in the Indian Act, the fundamental 
conception of law, until recently, was that both Share 
and Debenture are of capital nature and as such not 
taxable. Strictly following this view, if bonus out of 
profits which are revenue earnings is converted into Share 
or Debenture, both should come under the enlarged defini- 
tion of Capital. But here the new Act draws a distinc- 
tion between Share and Debenture for taxation purpose. 
Thus the Act recognises the immunity from taxation of 
the bonus share as it becomes Capital to the extent that 
the revenue earnings are transformed into capital, leav- 
ing the revenue earnings returned or given to the share- 
holder in cash or in debenture liable to the tax. 

In justification of the new Act, it should be pointed 
out that Debenture is never a part of the capital in the 
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true legal sense; it only serves the purpose of capital but 
it is a loan pure and simple. Debentures would be paid 
off to the Debenture-holders and therefore it is quite 
reasonable from one point of view to treat Debentures 
differently from shares. 

In Commissioner of Inland Eevenue -i).'!. Fisher’s Executors, 
1926, A.C. 395, a company distributed its accumulated profits to 
its ordinary shareholders. Justice Bowlatt decided that the com- 
pany “ issued it to their shareholders by way of giving them at 
once their share of these ^individed profits.” 

Tlie Court of Appeal reversed this decision and followed 
Ulott’s case. The House of I.ords agreed with the decision of the 
Court of Appeal, namely that these debentures were not income 
in the hands of the Share-holders. 

Section 2(6A)(c) — Distribution in Liquidation. 

Dividend will include that amount which may be 
distributed in liquidation from the accumulated revenue 
profits provided such profits arose during 6 years preceding 
the date of liquidation. (The date of liquidation ig the 
commencement of liquidation.) 

The sub-section is sufficiently complicated and also 
confusing. In the winding up of a company, the undivided 
or accumulated profits cease to be profits and become 
assets. In Inland Revenue Commissioner vs. George 
Burrell, 1924, 2K.B. 52, it was decided that when the 
limited companies’ undivided profits were distributed 
among the shareholders. Super-tax on this was not allow- 
ed on the ground that on winding up, the undivided 
profits become assets. As this is so, how can there be 
distribution of accumulated 'profits'^. 

The explanation must be that the liquidator conducts 
his liquidation work and makes the necessary payments to 
creditors and shareholders out of the assets in which are 
merged the accumulated profits which have lost, in liqui- 
dation, the impress or character of profits. But for 

F. 8 
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income-tax purposes, the amount of these accumulated 
profits shall be considered as dividend without any refei- 
ence as to how the liquidator treats them. 

Section 2(6A)(d)— Distribution Effecting Reduction of 

Capital. 

This sub-section contemplates a case where a company 
does not distribute its accumulated profits in order to 
avoid shareholders’ payment of Super-tax on the distribu- 
tion ; but a sum (in lieu of profits) equal to the accumulat- 
ed profits with the impress of capital is distributed to the 
shareholders thus effecting reduction of capital. Such a 
distribution not of accumulated profits but apparently of 
capital sum is to be treated as dividend. But such dis- 
tribution as may come within the following category will 
not be considered dividend and hence not assessable. 

Distribution — 

(a) where share was issued for cash, 

and (b) where, in the event of liquidation, no right 
arises to participate in the surplus assets. 

This distribution raises a very complicated question, 
viz., the question of participation of surplus assets. 

The first difficulty is what is surplus asset? 

Lord Lindley in his treatise states that “the expres- 
sion “surplus assets” is ambiguous, and when 
used in articles of association may mean either 
the surplus remaining after payment of the 
debts and liabilities of the company and the 
costs of the winding up, or the surplus remain- 
ing after payment of these debts, liabilities, 
and costs, and after recouping the paid-up 
capital subscribed by the shareholders. 

Although there may be surplus assets to be divided, 
it by no means follows that the company has 
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made any profit. If the surplus is not suffi- 
cient to return to the shareholders the amount 
of capital paid up by them, there has been 
a loss; and the question to be decided in dis- 
tributing the surplus is then how that loss is 
to be borne. If, on the other hand, the surplus 
is more than sufficient to return to each share- 
holder the capital paid up by him, there is a 
profit, and the question then is how the profits 
are to be shared. 

If there has been a loss, the holders of shares en- 
titled to a preference only in respect of divi- 
dends payable out of profits are not as a rule 
entitled to any preference in respect of the sur- 
plus assets. If there has been a profit, the 
question is more difficult, and depends upon 
whether (according to the company’s Act, 
charter, deed, or articles) the excess of the 
assets over the capital paid up, though profit 
in one sense, constitutes a fund divisible as 
profits amongst the holders of the preference 
shares.” 

According to the recent decision in William Met- 
calf & Sons, Ltd. (1933, 1 Ch. D. 142) Justice 
Eve observed “Surplus assets are part and 
parcel of the property of the company not re- 
quired for the discharge of its liabilities or 
for returning to the shareholders the capital 
they have paid up; they are part of the joint- 
stock or common fund which, at the date of the 
winding up, represented the capital of the 
company, but they are no part of the repayable 
capital. It has ew hypothesi been repaid 
before they came into existence. These assets 
are distributable amongst the contributories in 
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accordance with their contractual rights inter 
se, and the question I have to determine is the 
true interpretation of these rights in this case. 
In approaching the solution of this question 
it is to be borne in mind that every person who 
becomes a member of a company, limited by 
shares of equal amount, becomes entitled to a 
proportionate part in the capital of the com- 
pany and, unless it be otherwise provided by 
the regulations of the company, entitled as a 
necessary consequence to the same proportion- 
ate part in all the property of the company. 
Preference shareholders are members of the 
company, and as much shareholders in it as 
the ordinary shareholders are, and they must 
be treated as having all the rights of share- 
holders except so far as they renounced those 
rights on their admission to the company. It 
is for the ordinary shareholders here to estab- 
lish that the preference vshareholders renounc- 
ed their rights to participate in the surplus 
assets now distributable.” 

From the above, it is clear that the surplus assets 
should be interpreted as that sum which remains after 
paying debts, liabilities, costs and contributories. Such 
shareholders who, by their Articles of Association, have 
no right to participate and who paid cash for the shares, 
will not have to pay tax on distribution under (c) and {d). 
This may be illustrated: — 

In respect of fully paid up shares of Rs. 10,000 a 
company returned to his shareholders Rs. 3,000 which was 
in excess of its requirements thus effecting reduction of 
capital to the extent of accumulated profits of Rs. 3,000. 

(1) Shareholders who have no right to participate, etc., 
will not be deemed to have received any dividend even 
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though a distribution to them of a portion of Bs. 3,000 
has taken place. When they will be returned their capi- 
tal, they will receive no more than their actual capital that 
is the balance representing their portion of Rs. 7,000. 

(2) Shareholders who have right to participate will 
be deemed to have received dividend in the distribution 
of the portion of Rs. 3,000 and therefore this amount is 
assessable. When they will be returned their capital, they 
will be entitled to participate in the surplus asset, which 
assuming to be Rs. 5,000 will be assessed. Therefore, the 
assessment will be on Rs. 3,000 and Rs. 5,000 in all. 

Note : — (1) There is a broad distinction between 
Revenue profits and Capital profits; but within the ex- 
pression, Revenue profits, are some items which are treated 
as of Capital nature during the usual currency of the busi- 
ness as they are not profits in trading e.g., transfer re- 
ceipts, premium income, etc. True capital profits are the 
sale proceeds of any capital asset of the business. 

(2) This section on dividend demands a careful 
analysis of the share capital account. In Liquidation or 
in Reduction of capital, detailed particulars about distri-' 
bution of assets of the company are essential. 

(3) One has to remember the necessity of this compli- 
cated definition of Dividend. It is clear that so far as 
Income-tax is concerned, all profits, as soon as they arise 
in the P and L A/c, will be taxed; therefore, accumulated 
profits are already income-taxed. But the point at issue 
is the avoidance ef super-tax in the hands of an individual. 
In many cases, it is possible for the company owners to 
withhold any distribution among themselves. Even when 
they distribute, they do so in the form of bonus shares and 
bonus Debentures, thus converting them (the revenue 
earnings) into capital. This section is designed to treat 
such distribution in the form of Debentures and shares as 
distributioti of dividend. 
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We liave recast and expanded the definition of dividend, 
primarily in order to ensure that no distribution falling under this 
head shall be taxed unless there is a release of assets. Under the 
amended definition a debenture will when issued be treated as a 
dividend but an ordinary bonus share will not be liable to taxa- 
tion until it is actually paid off. The definition further secures 
that accumulated profits distributed on the liqtiidation of the 
company shall only be included in dividend for the purposes of 
taxation, if they arose within six years of the liquidation. Clause 
{d) of the revised definition provides for the case in which a com- 
pany tries to disguise a distribution of profits as a reduction of 
capital. The words inserted in the new sub-clause (c) of clause (II) 
of section 2 of the Act by clause 2(c) (Hi) or the Bill merely make 
a correction ovt'rlooked in the Bill, and necessary in view of the 
revised wording of section 10 of the Act. (Select Committee 
Report.) 

Under sec. 2(6c) Income includes 

(1) anything which falls under dividend, 

(2) anything which is a profit received in lieu of 

salary, 

(3) any amount deemed to be profits under sec. 10 

(2)(vii) second proviso, 

(4) profits of any mutual insurance company in 

accordance with rule 9 of the schedule. 

Section 2, (11) “previous year” means in respect of any 
separate source of income, profits and gains — 

(a) the twelve months ending on the 31st day of March 
next preceding the year for which the assessment 
is to be made, or, if the accounts of the assessee have 
been made up to a date within the said twelve 
months in respect of a year ending on any date other 
than the said 31st day of March, then at the option 
of the assessee the year ending on the day to which 
his accounts have so been made up: 

Provided that where an assessee has once been assessed 
in respect of a particular source of income, profits 
and gains, he shall not in respect of that source 
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exercise this option so as to vary the meaning of the 
expression ‘previous year’ as then applicable to him 
except with the consent of the Income-tax Officer 
and upon such conditions as the Income-tax Officer 
may think fit; or 

(b> in the case of any person, business or company of class 
of person, business or company, such period as may 
be determined by the Central Board of Revenue or 
by such authority as the Board may authorise in 
this behalf; or 

(c) where a business, profession or vocation has been newly 
set up in the financial year preceding the year for 
which assessment is to be made, the period from the 
date of the setting up of the business, profession or 
vocation to the 31st day of March next following 
or to the last day of the period determined under 
sub-clause (b), or, if the accounts of the assessee are 
made up to some other date than the 31st day of 
March and the case is not one for which a period has 
been determined by the Central Board of Revenue 
under sub-clause (b), then at the option of the 
assessee, the period from the date of the setting up 
of the business, profession or vocation to such other 
date: 

Provided that when such other date does not fall be- 
tween the setting up of the business, profession or 
vocation and the next following 31st day of March, 
it shall be deemed that there is no previous year; and 

when the assessee is a partner in a firm, ‘previous year’ 
in respect of his share of the income, profits and 
gains of the firm means the previous year as determin- 
ed for the assessment of the income, profits and gains 
of the firm. 

PREVIOUS YEAR 

Note. — (1) The salient points in the definition of 
Previous Year in the Act before the amendment of 1939 
were : — 

(i) 12 months ending 31st March, or 
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(ii) if the accounts are made up to any other date 
within 31st March, then the year ending 
this date (to which his accounts are made 
up). This is the assessee’s first option. 

(m) Any subsequent option of the Assessee may be 
accepted by I.T.O'. on conditions and terms which he may 
think necessary. 

(^®) Previous year is only one for each assessee. 

(2) Provision of the old law in respect of chance 
OF accounting year : — 

Suppose a business closes its books on 31. 3. 36. In 
1936-37 assessment, profits up to 31. 3. 36 jydl be includ- 
ed. Now supfxjse a change in the accounting year to 
31. 12. 36 is desired. Then for 1937-38 assessment, the 
I.T.O. will be required to include profits for the period 
1.1.36 to 31. 12. 36. Thus profits for 3 months, i.e., 

1. 1. 36 to 31. 3. 36 will come under assessment twice. 
This double taxation is remedied by the new Act. 

Then again, suppose a business closes on 31. 12. 35. 
Thus for the assessment of 1936-37, the profits up to 31. 
12. 35 will be included. If now a change in the account- 
ing year to 28th February is desired, then in the following 
assessment year 1937-38, 14 months from 1. 1. 36 to 28. 2. 
37 will be included. 

(3) Changes Explained : — 

The main change is that each source has a previous 

year. 

In Abu Baker Abdul Eahman (Bombay), it was clear- 
ly brought out and decided that the assessee will, under no 
circumstances, be allowed to adopt two different previous 
years. But according to the new Act, as each source of 
income (as distinct from each assessee) will have its own 
previous year, the practical implication is given below : — 
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Illustration 4. 

(i) A’s business closes its books on 9. 11. 36. 

(ii) A’s House Property income received on 31.12. 

36. 

(m) A’s interest on securities received on 15. 3. 37. 
(4) 1937-38 Assessment year. 

1936-37 Previous year. 

(A) Old law (before amendment of 1939). 

(a) If the assessee chooses 15. 3. 37 as the closing 
year then all the items (i), (ii) and (in) will be included in 

1937- 38 assessment, all the three having fallen within the 
previous year 1936-37. 

(h) If the assessee chooses 9. 11. 36 as his closing 
year then the income (ii) and (Hi) though within the pre- 
vious year will not come into 1937-38 assessment, for the 
reason that these dates are subsequent to the closing year, 
i.e., 9. 11. 36. The two items (ii) and (Hi) will come into 

1938- 39 assessment. In the assessment of 1937-38, will be 
included 31. 12. 35 and 15. 3. 36 receipts. 

(B) New law (after amendment of 1939). 

Items (^), (ii) and (Hi) will be included in 1937 38 
assessment as each source has a previous year and all are 
prior to 31. 3. 37. 

Illustration 5. 

If A has a business in Lucknow, one in Cawnpore and 
the third in Bareilly and if each business hap a different 
accounting year, then, such of the years which satisfy the 
definition of previous year in section 2(11) with reference 
to the same year of assessment will be aggregated; 

Lucknow, 30th April, 1940 (being the 1st year of 
business). 

Bareilly, 28th February, 1940, 

F. 9 
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Cawnpore, 30th December, 1939. 

For 1940-41 assessment, Bareilly and Cawnpore will 
be aggregated. 

For 1941-42 assessment, Lucknow will be included in 
the aggregation. 

NEW BUSINESS 

(5) To put it in short, its previous year is either 

(a) Setting up date to 31st March next, or 

(b) Setting up date to any day accepted by custom 

which may be determined by the Central 
Board of Revenue, or 

(c) Setting up date to any date on which accounts 

are made [other than (a) and (^>)] provided 
such date does not fall beyond 31st March. 

(d) nil [ if the date contemplated in (c) above, is 

after 31st March]. 

Illustration 6. 

Thus if a business is set up on 15th May, 1939, and 
the accounts have been made on 31st December, 1939, then 
for the assessment year 1940-41, previous year shall, in 
strict interpretation of the law, be : — 

{a) 15th May, 1939, to 31st March, 1940 (if the as- 
sessee does not declare any other date), or 

(6) 15th May, 1939, to 31st December, 1939 (if the 
assessee chooses). 

If the accounts are made at the end of a year to 14th 
May, 1940, then for the assessment year 1940-41, there 
will be no previous year and hence there will be no assess- 
ment for 1940-41. For 1941-42, the year ended 14th May, 
1940, will be the previous year. 

When the assessee is a partner in a firm, the firm’s 
previous year will be the partner’s previous year. 
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Illustration 7. 

A business is set up on 1. 11. 37 and it completes its 
year on 30. 10. 38. According to the present Act, with- 
out applying sec. 2(ll)(b) its profits up to 30. 10. 38 can only 
be assessed for the assessment year 1939-40. But in 
Messrs Nanakchand Fatehchand’s ease, the Punjab High 
Court decided that a broken period up to 31st March next 
could have been assessed. 

There is no doubt that under the very wide provision 
of sec. 2(11) (6) any year can be allowed by the Central 
Board but ordinarily this is not allowed. The new Law 
provides : — 

(1) Once a particular period is brought under assess- 
ment, no further assessment on the same period is 
allowed. (Previously double assessment could occur which 
is not possible now). 

(2) If the previous year is to be changed, it can be done 
with the consent and conditions from the I.T.O. 

(3) Where a business is newly set up then 

{a) the 1st assessment will be up to 31st March 
next, or 1st assessment will be up to his clos- 
ing day; 

(ft) if the closing day is not falling within the set- 
ting up day to 31st March next, then it is 
to be regarded that there is no previous 
year. 

The application of the above will be as follows : — 

BUSINESS SET UP ON 1. 11. 39. 

(i) If the accounts are made up to March 31, {i.e., 
31. 3. 1940), then for 1940-41 assessment, profits from 
1. 11. 39 to 31. 3. 40 will be included. 
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(w) If the accounting year is declared to be 10th 
February {i.e., 10. 2. 40), then 1940-41 assessment will in- 
clude profits from 1. 11. 39 to 10. 2. 40. 

{in) If the accounting year is declared to be June 30 
{i.e., 30. 6. 40), then for 1940-41 assessment, there will' be 
no previous year, according to the proviso of the new Act, 
and hence first assessment will be made in 1941-42 for the 
broken period from 1. 11. 39 to 30. 6. 40. 

(6) Fiscal year — Income-tax year begins on 1st April 
and ends on 31st March. 

(7) For the purpose of 1938-39 assessment, “previous 
year” will ordinarily be : — 

1st April, 1937, to 31st March, 1938, or 

1st January, 1937, to 31st Deceml)er, 1937. 

(Ordinarily, the last day of the previous year cannot go 
beyond one day previous to the first day of the assessment 
year, i.e., 31st March, just previous to the assessment 
year). 

(8) If an assessee closes his books on Eamnavami day 
or Akshoy Tritiya day or any other such date in every year, 
the dates will vary from year to year and the range of 
variation is wide, e.g., Eamnavami may fall on any day 
between, say, 24th March to 19th April, Akshoy Tritiya 
may fall on any day between, say, 24th April to 16th 
May. In such cases only, the previous year will be allow- 
ed to overlap the assessment year, provided, of course, that 
the assessee had already declared to the Income-tax Officer 
that his accounting year would usually end on Eamnavami 
day or Akshoy Tritiya day or on any such day accepted by 
custom, religious or otherwise. 

While a margin of one month on either side of the 
accounting year has been allowed by the Act, the Central 
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Board of Revenue may authorise acceptance of any pre- 
vious year. 

This is also the practice provided declaration from 
the assessee had already been obtained as to closing the 
accounts on any such particular day. 

In the case Messrs Nanakchand Fatehchand vs. 
C.I.T., Punjab, 2, I.T.C. 167, the assessee firm commenced 
business on 18th April, 1923. The Income-tax Officer re- 
quired the firm to furnish a return of its income during 
the previous year. The firm instead of declaring its 
profits up to 31st March, 1924, for the assessment of 
1924-25 submitted profits for full twelve months up to 17th 
April, 1924. The firm’s contention was that it was not 
liable to tax as it was not in existence for a complete year 
before 1st April, 1924. The Income-tax authorities acting 
under 2 (11)(&) of the Act accepted as the accounting 
period from 18th April, 1923, to 17th April, 1924. It 
was decided that the previous year determined by the 
Commissioner was quite in order according to instructions 
of the Central Board of Revenue and the assessment was 
legal. 

(9) Previous year refers to each source of inCom,e. 
Each business unit is a source and therefore may have a 
previous year. This will solve the difficulty experienced 
in Abu Baker’s case. 

In Abu Baker Abdul Eahaman vs. C.I.T., Bombay, 1936 
I.T. 11.233., tbe assessee made up his accounts, including income 
from property, at Dewali on 9tb November, 1931. He was a part- 
ner of the Movietone Company whose first year of existence ended 
on dlst December, 1931. In 1932-33 assessment, the assessee did 
not include his income from Movietone Company as the assessee’s' 
previous year ended on 9th November, 1931. Though the Movie- 
tone profits for the period to 31. 12. 31, would come ordinarily 
under 1932-33 assessment, still in this particular case, the previ- 
ous year has been fixed to be 9th Nov., (Movietone profits can 
not be included as its year ended 31st December). But the I.T.O., 
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included the profits from Movietone Company up to Slst 
December, 1931, and assessed him. It was decided by the 
High Court that as the assessee had to make a return of his total 
income up to 9th November, 1931, he could not be required to 
include his Movietone profits as that would mean adoption on the 
part of the assessee of two different previous years. 

Illustration 8. 

Suppose, a company started on 1. 7. 37. 

B&. 

1. 7. 37 to 30. 4. 38 = Loss 7,000 

1. 5. 38 to 31. 3. 39 = Loss 6,000 

1939-40 ASSESSMENT 
I.T.O. computes as follows : — 

Ra. 

Loss as per P & L a/c 1. 5. 38 to 31. 3. 39 =Loss 6,000 

Rs. 

Written back inadmissible expenses 400 

,, ,, Depreciation 4,200 4,600 

Loss for 11 months 1,400 

Add one month of the previous P & L a/c which will 
be computed as follows : — 

Rs. 

Loss as per P & L a/c 1. 7. 37 to 30. 4. 38 Loss 7,000 

Rs. 

Written back inadmissible expenses 600 

,, ,, Depreciation 4,800 5,400 

Loss for 10 months 

1/10 of Rs. 1,600 =R8. 160. 


1,600 
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Hence, loss carried forward to 1940-41 assessment is 
Rs. 1,400-^160 = R8. 1,560. 

Depreciation claim of Rs. 4,200 having been elimi- 
nated from the above computation, it will be calculated 
separately on the scheduled rate, say, it comes to Rs. 4,000 
which will be carried forward as unabsorbed depreciation 
for the assessment year 1940-41. 

In such a case of computation of income for the year 
ending 31. 3. 39 for assessment year 1939-40, the assessee 
will raise a strong objection because he gets no considera- 
tion of his accounts for the period 1. 7. 37 to 30. 4. 38. 

He loses 

(a) in carry forward of loss, 

(b) in carry forward of unabsorbed depreciation for 

he is entitled to two years’ depreciation, which 
approximates to Rs. 7,500 (instead of his 
claim for Rs. 4,200-1- 4,800 = Rs. 9,000). 

The assessee ought to settle the question of assessment 
for the third reason, viz., the computation of the written 
down value of the assets. This becomes essential for all 
future assessments for 1940-41. 

In our opinion, (1) the I.T.O. would have done well 
to have included the first year’s (up to 30. 
4. 38) profits in 1939-40 assessment, or 

(2) With the assessee’s approal, first assessment 
in 1938-39 for the period 1. 7. 37 to 31. 3. 38 
and in the next assessment in 1939-40, the 
full year’s profits up to 31. 3. 39. 

Note. — For appeal on this subject, see section 30. 

• Section 3. Where any Act of the Central Legislature enacts 
that income-tax shall be charged for any year at any rate 
or rates, tax at that rate or those rates shall be charged for 
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that year is accordance with, and subject to the provisions of, 
this Act in respect of the total income of the previous year of 
every individual, Hindu undivided family, company and local 
authority, and of every firm and other association of persons or 
the partners of the firm or members of the association individually. 

Note. — (A) It is charging section for Income-Tax : — 

(1) Who are taxed? 

(2) At what rate? 

(3) On what? 

Eegarding (1) 

This section charges the following to income-tax : — 
{a) Individual, 

{h) Hindu undivided family, 

(c) Company, 

(rf) Local Authority, 

{e) Firm (registered and unregistered), 

(f) Other association of persons. 

Eegarding (2) 

The tax shall be charged at the rates applicable to the 
total income of the assessee in accordance with the provi- 
sions of the Finance Act in force for the year, 

Eegarding (3) 

The tax shall be charged in respect of all incomes, 
profits and gains of the previous year. 

(B) Note the word “ other ” in “other Association of 
persons.” It suggests that some of the other items are 
also association of persons. 
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(C) A company in liquidation is a ‘company’ within 
the meaning of section 3 of the Indian Income-tax Act 
and the income-tax authorities are entitled to call upon 
the liquidator of a company which is being wound up, to 
make a return in accordance with section 22(1) of the Act. 
(C.I.T., U.P., U9. Official Liquidator of the Agra Spinning 
and Weaving Mills Co., Ltd., 1934, 2 I.T.R. 79.) 


(D) The Amendment Act of 1939 has adopted “Slab 
System” in plac.e of the “Step System” which was in 
vogue ever since Income-Tax came to be introduced in 
India. The minimum limit of taxable income is the same 
(Rs. 2,000) as in the old system. The noteworthy feature 
provided by the Finance Act of 1939 in pursuance of the 
Amendment Act of 1939 introducing Slab System, is the 
exemption of the first slab of Rs. 1,500 from taxation. 
A fixed sum of Rs. 1,500 as exemption for every indivi- 
dual irrespective of his income of Rs. 4,000, 40,000 or 4 
lacs does not seem to be very scientific. The Act in U. K. 
on the model of which the Indian Income-Tax Act has been 
based, provides for an exemption of 1/5 of the earned in- 
come with a maximum of £300 for every individual apart 
from the many allowances and deductions which are con- 
spicuous by their absence in the Indian Act. In the new 
Indian Act, the second slab and the subsequent slices have 
been subjected to tax at graded rates of tax. It will be 
seen that the advantage gained by the exemption is, to a 
large extent, nullified by the high rates and steeply graded 
ones. Still, it will be observed that the comparatively 
small incomes up to, say, Rs. 3,500 will now enjoy some re- 
lief; at the stage of Rs. 8,000, the old tax and the new tax 
come very near each other. Then again, there is some 
increase. The higher incomes up to Rs. 40,000 (roughly) 
however do not suffer much increase as will be seen from 
the table given below ? 

F. 10 
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The following table shows at a glance how much the 
individual has been paying under the old system and will 
pay under the new system : — 


Income. 

OLD SCALE. 

NEW SCALE. 

per annum. 

Tax. 

Percentage. 

Tax. 

Percenlage. 

2,000 

1 

... 



2,150 

73 

3-4 

30 

i *4 

2,500 

85 

3-4 

47 

1*9 

2,700 

91 

3-4 

56 

2*0 

3,000 

102 

3-4 

70 

23 

3,250 

no 

3-4 

82 

2*5 

3,500 

118 

3-4 

94 

27 

3,750 

127 

3-4 

106 

2*8 

4,000 

135 

3-4 

118 

30 

4,500 

152 

3-4 

141 

3*1 

5,000 

170 

3-4 

164 

3 3 

5,333 

271 

51 

190 

36 

5,700 

289 

51 

219 

38 

6,000 

305 

51 

242 

40 

6,667 

339 

51 

294 

4-4 

8,000 

406 

5*1 

398 

5*0 

9,000 

457 

51 

477 

53 

10,000 

509 

5*1 

555 

5*6 

10,600 

718 

68 

630 

6*0 

12,000 

813 

6*8 

805 

67 

13,500 

914 

6*8 

992 

7*3 

15,000 

1,017 

6*8 

1,180 

7*9 

16,700 

1,508 

9*0 

1.445 

8*7 

20,000 

1,806 

9*0 

1,961 

9*8 

21,000 

2,251 

10-7 

2,117 

10*1 

25.000 

2,680 

10*7 

2,742 

no 

26,500 

2,841 

107 

3,070 

11*6 

30,000 

3,217 

10*7 

3,836 

12*8 

33,000 

4,434 

13*5 

4.492 

13*6 

35,000 

4,796 

13*7 

4,930 

14*1 

40,000 

5,700 

14*2 

6,336 

15*8 

44^000 

6,919 

15*7 

7,461 

17*0 

45,000 

7,109 

15*8 

7,742 

17*2 

50,000 

8,069 

16*1 

9,148 

18*3 

55,000 

9,197 

16*7 

10,555 

19*2 

60,000 

10,325 

17*2 

12.274 

20*5 

65,000 

11,454 

17*6 

13,993 

21*5 

67,000 

11,905 

17*8 

14,680 

21*9 

70,000 

12,582 

18*0 

1,5,712 

22 4 

74,000 

13,485 

18*2 

17,087 

23 1 

75,000 

13,710 

18*3 

17,430 

23*2 

80,000 

14,840 

18*6 

19,149 

23*9 


The economics of slah system (i%d ste'p system may, 
however, be discussed here with advantage. With regard 
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to slab system, the main objection is that the ability of a 
person to pay does not depend on the first slice or any 
particular slice but wholly depends on the total income of 
any person. It is the total income alone which determines 
what financial burden a man can bear. This contention 
will be further strengthened when it is pointed out that the 
economic value of the first, second or any slice of a poor 
man is quite different from the value of the corresponding 
slices of a rich man; still the rate of tax imposed by the slab 
system is the same on both the rich man’s slice and the 
poor man’s slice. Marshall points out “the marginal 
utility of money is greater for the poor than the rich ; . . . 
in other words, the richer a man becomes, the less is the 
marginal utility of money to him.” To put this in more 
concrete form, the rich man has more slices to fall back 
upon than the poor or the man of moderate means and as 
the total number of slices in every case determines the 
relief to the ultimate burden of taxation, the number of 
slices or slabs is a determining factor to a man’s ability to 
pay. Thus the same slab rates applicable to both the in- 
comes of the rich and the poor cannot be a fair imposition. 

It is, therefore, difficult to see much equity in the 
slab system. The equity lies in the progressive rates as 
between the different slices of the same man’s income; but 
this must not be confused with the ability of one man 
when compared with that of the other. The step system, 
or, the “Total Income” basis has, in this particular res- 
pect, distinctly greater advantages. In these circum- 
stances, the step system should have continued and could 
have been continued to yield the same results as are ob- 
tainable under the present new system. The defect of the 
Step system pointed out by the Committee is the hardship 
due to sudden jump from one rate to another. This could 
be easily rectified by introducing a more elaborate “mar- 
ginal relief” scheme, by reducing the steepness of the old 
scale of rates and by creating more stages. The replace- 
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ment of the step system by an altogether new one will 
mean serious impairing of efficiency. The quickness and 
alertness due to experience gained by the department 
during the last twenty years will be ineffective, and the 
uninterrupted progress of Income Tax case-laws will con- 
siderably suffer. 

As it was the genuine intention to reduce the burden 
of taxation to the large middle-class population in India, 
the attempt should not have been made by such a compli- 
cated slab system but by straightaway reducing the rates 
under the step system which due to its being simple, easy, 
equitable and equally scientific would have been more 
readily appreciated by a tax-payer. 

(E) Bases of Indian and English Taxation Compared. 

The basis of the Indian Taxation is — 

(1) that an assessee is liable to pay to the Govern- 

ment income-tax for any current year, 

(2) on what accrued to him as income during the 

“previous year.” 

The basis of the English Taxation is — 

(1) that an assessee is liable to pay to the Govern- 

ment income-tax for any current year, 

(2) on the income of that very year, 

(3) to be measured or computed by what accrued to 

him as income during the previous year. 

The basis of Indian taxation as explained above 
raises a question, viz . — 

If a source of income is absent in the year 1929-30 
but existed in 1928-29, will the income be 
taxed in the assessment for 1929-30 ? 

According to English law this income will not be 
included. 

According to Indian law this income will be included. 
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Therefore it is clear that the existence or non-existence 
of the source of income in the year of assessment is imma- 
terial. What is essential is the previous year’s actual 
income; that income will be taxed. (C.I.T., U.P. vs. 
Tehri Garhwal Estate, 1934, I.T.R. 1; Behari Lai 
Mullick vs. C.I.T., Bengal, 1927, 2, I.T.C. 328). 

INDIVIDUAL 

(1) It is to be taxed in respect of his income from all 
sources belonging to him. 

(2) Income-tax on income exceeding Rs. 2,000. 

(3) He gets exemption on average rate on his payments 
of premium to Life Insurance Company, and to provi- 
dent funds — the total being one-sixth of his total income 
but the amount of exemption not exceeding Rs. 6,000. 

(4) A Trustee, Administrator or Executor would be 
taxed as an individual subject to Section 41. 

(5) A corporate body of trustee constituted by a 
special Act is an individual — not an association of indivi-' 
duals. (Currimbhoy Ebrahim Baronetcy’s case.) 

(6) Whether he falls under one or the other category 
under Section 4A and 4B has to be ascertained every year. 

(7) In England, husband and wife are assessed to- 
gether; but in India, wife will be assessed separately on 
her own incomes, viz., stridhan, etc. . If husband has 
transferred any assets or income to his wife or minor 
child, this transferred income also will be included in 
husband’s assessment (Section 16). 

(8) He is liable to super-tax over Rs. 25,000. 

Illustration 9. 

From the following particulars find out the income- 
tax payable by A ; — 

(a) Profits from an unregistered Finn representing half 
share Rs. 900. 
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...Es. 3,600. 
...Bs. 5,974. 
...Rs. 1,508. 


(b) Income from 4% War Bonds (Tax-free) 

(c) Dividends from A. Ltd. 7% (Tax-free) 

(d) Income from 5% War Loan (Less Tax) 

(e) A wins a prize in a lottery Bs. 2,000. 

(/) His life insurance premium amounts to ...Bs. 3,000. 

annually. 


Statement of Total Income 


Particulars 

Gross 

Income 

Tax deducted 


Rs. a. p. 

Rs. a. p. 

1. Unregistered Firm 

oDCXI 0 0 


2. Income 4 % War Bond(F/T) 

3,600 0 0 i 


3 Divs, A, Ltd. 7 % (F/T) ... 



(5974 X H) 

7,080 0 0 

1,106 0 0 

4. Int. 5 % War loan (L/T) 



(1508 X If) 

1,787 4 0 

279 4 0 

Total Income 

1 3,367 4 0 

1,385 4 0 


Average rate @ 14 01 pies 

Tax due 


Tax on Rs. 13,307-4 0 @ 14 01 
Less L. IP. 2,227-14-0. 

„ Bond F T 3,600-0-0 1 

1@14-01 

5,827-14-0/ 

975 9 0 

425 4 0 

550 5 0 


834 15 0 
(Refundable.) 


HINDU UNDIVIDED FAMILY 

(1) The essentials of Hindu Undivided Family may be 
said to consist in : — 

(i) common nucleus of ancestral property, 

* It has been assumed that direct assessment on the unregis- 
tered firm would yield less revenue than inclusion in the partner’s 
separate assessments. Hence this treatment. In practice, the 
other partner’s incomes, their individual average rates etc. are 
the various determining factors. 
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(ii) common fund, 

(Hi) common worship, 

(iv) common food. 

(2) Hindu undivided family is treated in the Act as 
a separate entity and taxed as such. 

(3) ‘ ‘ Where the incomes, profits and gains of a mem- 
ber of a H. U. F. consists of his personal earnings and 
acquisitions by his own exertions, they must be treated as 
his self-acquired property and not as a Joint family pro- 
perty, unless they flow from the employment in business 
or otherwise of the joint funds.” (I.T.M.) 

(4) All schools of Hindus will come under H. U. F. 

(5) To pay income-tax like an individual, i.e., over 
Rs. 2,000. 

(6) Portions of Hindu Undivided Family incomes 
received by individual members are not to be included in 
the total income at the time when individual members are 
separately assessed either to income-tax or super-tax. 

(7) Even if the Hindu Undivided Family income is 
below Rs. 2,000 {i.e., when it is not taxed as Hindu Un- 
divided Family income at the hands of the manager of the 
family) the portions distributed (as mentioned in para- 
graph above) are not to be taken into account in the sepa- 
rate assessments. 

(8) Super-tax exemption is Rs. 25,000. 

(9) Paragraphs 6 and 7 above apply to super-tax also. 

(10) Allowances paid to a member of the family are a 
part of the income of the head of the family. 

(11) Hindu Undivided Family cannot be registered as 
a firm. 

(12) Joint family members may separate but still may 
continue to carry bn business Jointly as before in which 
case they will either be taxed as a firm or as an Associa- 
tion of persons but not as H. U. F. 
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In Maharaja Visweswar Singh vs. C.I.T., Bihar (April 1936) 
I.T.R. 216, the Maharaja of Darbhanga, the holder of impartible 
Eaj and the elder brother of the assessee, by an agreement made 
a 'babuana^ grant to the assessee consisting of a number of villages 
ill consideration of the assessee giving up all claims to the pro- 
perties of the assessee/s father. In addition to the above grant, 
the Maharaja of Darbhanga gave him an allowance of Es. 48,000 
annually. It was decided that this allowance was not liable to 
tax under section 14(1) as the allowance was received ‘‘ as a mem- 
ber of the Hindu Undivided Uamily.’’ 

In C.I.T., U .P. vs, Vizianagram Maharaj Kumar (January 
1935), 3, I.T.E. 155, the question arose in the Allahabad High 
Court as to whether the allowance of Ra. 10,000 per month received 
by the younger brother of the Maharaja of Vizianagram who 
holds an impartible Eaj, could be assessed to tax. The assessee 
claimed under section 14(1) that this income was exempt as it 
was received ^^as a member of the Hindu undivided family. 
The High Court came to the conclusion that the allowance 
received by the assessee came under section 14(1), but referred 
the matter to the Privy Council for authoritative pronouncement 
under section 66A, sub-section (2). 

In the case of Kalyanji Vithaldas w. C.I.T., Bengal, 
1937, I.T.R. 90, the Privy Council observed that in the 
case of a H. U. F. governed by Mitakshara System, the 
ancestral property may remain joint family property or 
may vest, under certain circumstances, in the individual 
who has got the property by survivorship as the sole sur- 
viving member. The judgment of Sir George Rankin runs 
as follows : — 

“ There remains the case of Kanji and Sewdas. Neither has 
a son but, in the case of each, his interest in the firm was obtained 
by gift from his father Mooljk Without deciding the question 
which was left open in Lai Ram Singh vs. Deputy Commissioner 
(50 I. A. 265), their Lordships, for the purpose of the present case, 
will assume that their interest was ancestral property, so that, if 
either had had a son, the son would have taken an interest therein 
by birth. But no son having been born, no such interest has 
arisen to qualify or diminish the interest given by Moolji to Kanji 
and to Sewdas. Does then the existence of a wife, or of a wife 
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and a daughter, make it income of a Hindu undivided family 
rather than income of the individual partner? Their Lordships 
think not. A man’s wife and daughter are entitled to be main- 
tained by him out of separate property as well as out of property in 
which he has a coparcenary interest, but the mere existence of a 
wife or daughter does not make ancestral property joint. ‘‘Inter- 
est” is a word of wide and vague significance, and no doubt it 
might be used of a wife’s or daughter’s right to be maintained, 
which right accrues in the daughter’s case on birth; but if the 
father’s obligations are increased, his ownership is not divested, 
divided or impaired by marriage or the birth of a daughter. This 
is equally true of ancestral property belonging to himself alone 
as of self-acquired property .... By reason of its origin a man’s 
property may be liable to be divested wdiolly or in part on ihe 
liappening of a particular event, or may be answerable for parti- 
cular obligations, or may pass at his death in a particular way; 
but if, in vspite of all such facts, his personal law regards him as 
the owner, the property as his property and the income therefrom 
as his income, it is chargeable^ to income-tax as his, ?.e. as the 
income of an individual. In their Lordships’ view, it would not 
be in consonance with ordinary notions or with a correct inter- 
pretation of the law of the Mitakshara, to hold that property 
which a man has obtained from his father belongs to a Hindu 
undivided family by reason of his having a wife and daughters.” 

In Moolji Sicka and others vs. C.I.T., Bengal (1935), it was 
decided that Hindu undivided family meant a Hindu coparcenary 
for the purposes of the Income-tax Act. Justice Lort Williams 
observed: “The necessity for making Hindu undivided family 
liable as such for income-tax was that the income and property of 
Hindu undivided family is undivided. The members have no 
separate income or property and cannot, therefore, be taxed as in- 
dividuals. According to Mitakshara, until partition it cannot be 
said of any member that he has any definite share in the joint 
property. But Income-tax Act obviously is concerned only with 
income available for taxation and the owner of such income, and 
if there is no property or no income, an Income-tax Act has no 
application. It follows that the Act has no application to a Hindu 
Undivided Family in the wider sense to which I have referred. 
Its provisions are attracted only where there exists property or 
income, that is to say, where there is a joint family property or 
joint family income or, in other words, where there exists a Hindu 
F. 11 
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coparcenary. . , If it were otherwise, a most absurd and unanti- 
cipated position would arise. Every Hindu possessing property or 
income who married would, ipso facto, become with his wife a Hindu 
Undivided Family and subject to taxation as such. The Income- 
tax Act, so far as Hindus are concerned as individuals, would 
apply only to ba(*helors. This cannot have been intended. In my 
opinion, therefore, w^here in the section of the Income-tax Act a 
Hindu Undivided Family is mentioned a Hindu coparcenary is 
meant.” 

From Moolji Sicka’s case (1935, I.T.R. 123) two 
points emerge : — 

(1) H. U. F. is a 'Hindu coparcenary' and there- 

fore one male and other women members for 
maintenance would form a H. U. F. 

(2) Self-acquired property cannot be thrown into 

common stock and cannot claim to be assessed 
as H. U. F. 

In the appeal (1937, I.T.R. 70), the Privy Council 
did not agree to give the above narrow meaning (Hindu 
coparcenary) to H. U. F. 

In Gomedalli Lakshminarnyan vs. C.I.T., Bombay (1935), 
wdiich came up a little later, the Bombay High Court held that 
the Hindu Undivided Family has been used in the Act in a wider 
sense (not coparcenary). Therefore even in the absence of any 
other male member, the family would be regarded as Hindu Un- 
divided Family for Income-tax purposes. In this case the Hindu 
Undivided Family consisted of the assessee, his father, mother and 
wife. On the death of the father, the family consisted of the 
oilier three. The question v^as as to whether the sole surviving 
male member w^ould be taxed as an individual or as Hindu Un- 
divided Family. 

The High Court decided that it was a Hindu Undivided 
Family consisting of a sole male member and female member en- 
titled to maintenance. 

From the judgment of the appeal (1937, I.T.R. 416) 
before the Privy Council in Gomedalli Lakshminarayan’s 
case, the following points emerge : — • 
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(1) Does the income belong to H. U. F. or to the 

surviving member? 

(2) When a member obtains property from his 

father, it is not necessarily the property of 
the H. U. F. merely on the ground that he 
constitutes a H. U. F. with his wife and 
children. The question is who is the owner 
of the property. The decision of the Privy 
Council definitely states that in such cases, 
it is the income of the individuals. 

The Hindu Gains of Learning Act of 1930 provides 
the followirig : — 

Notwithstanding any custom, rule or interpretation 
of the Hindu Law, no gains of learning shall be held not 
to be the exclusive and separate property of the acquirer 
merely by reason of — 

(a) his learning having been, in whole or in part, 

imparted to him by any member, living or 
deceased, of his family, or with the aid of 
the joint funds of his family, or with the 
aid of the funds of any member thereof, or 

(b) himself or his family having, while he was 

acquiring his learning, been maintained or 
supported, wholly or in part, by the joint 
funds of his family, or by the funds of any 
member thereof. 

Stridhan : — 

Properties owned absolutely by Female members of 
Hindu Families are called Stridhan. 

Such properties have the following characteristics : — 

(^) The female has the complete control both over 
the corpus and the income. 

(ii) Therefore she can alienate the property without 
any restriction. 
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{Hi) Such properties are ordinarily obtained by gifts 
or presents from her husband or his relations 
or from her father or her other relations. 

These incomes not being Joint Family incomes (and 
being separate incomes) cannot be taxed in the Joint 
Family income. As the Income-tax law stands at present, 
females are taxed separately as individuals in respect of 
Stridhan. 

A female is assessed separately on the following in- 
comes ordinarily : — 

{i) Stridhan, 

(n) Hindu Woman’s Estate : — 

{a) Estate which she inherits either from her hus- 
band or from any other relation. 

{h) She has complete control over the usufruct of 
such a property during her lifetime. 

{c) But her right to the corpus of the property is 
restricted to the extent that she cannot make 
a testamentary gift of it or alienate it except 
under certain circumstances which techni- 
cally constitute “legal necessity.” 

{Hi) Annuity. 

Until recently, the law was that a female was taxed 
as a separate individual in respect of all her incomes and 
therefore incomes from Stridhan, Hindu woman’s pro- 
perty and annuities were taxed separately in her hands, 
together with income from assets transferred by 
husband. 

But as the law stands just at present by the addition 
of an amendment to Section 16 of the Act, the incomes 
from “assets transferred . . . apart” have got to be in- 
cluded in the total income of husband and be assessed 
to tax. 
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The wife thus will be assessed separately only with 
respect to Stridhan, Hindu woman’s estate and annuity 
and such other properties which are her own except those 
which come under ‘transference’ under Section 16, 
even though the transference be absolute gifts to the wife. 
While Hindu assesses will come under the mischief of 
this law, as there is no adequate consideration, a Muslim 
husband escapes the aggregation on the ground that 
transference which in this case, is ‘for adequate consider- 
ation’, is by way of payment of dower debt. 

IMPARTIBLE ESTATE 

(1) Estate that cannot be legally partitioned. 

(2) “That except in Madras no coparcener can res- 
train alienations by the head of the family though the 
right to maintenance and of survivorship may exist” 
(Raja of Bobbin vs. C.I.T., Madras, 1937, I.T,.R., 83). 

(3) Impartible property whether coparcenary pro- 
perty 

In considering whether an ancestral iinj)artible estate is co- 
parcenary property or not, a distinction should be drawn betw^een 
present rights, that is, the right to demand a partition and the 
right to joint enjoyment, and future rights. In the ease of an 
impartible estate the right to partition and the right of joint en- 
joyment are from the very nature of the property incapable of 
existence, and there is no coparcenary to this extent. No copar- 
cener, therefore, can prevent alienations of the estate by the 
holder for the time being either by gift or by will (Section 588), 
nor is he entitled to maintenance out of the estate (Section 589). 
But as regards future rights, that is, the right to survivorship, 
the property is to be treated as coparcenary property, so that on 
the death intestate of the last holder, it will devolve by survivor- 
ship according to the rules stated in Section 591 . . . (Mulla’s 
Hindu Law.) 

(4) Maintenance allowance received by junior mem- 
bers of an impartible Raj would.be exempt under Section 
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14(1). (In Re Maharaj Kumar of Vizianagram, 1934, 
2, I.T.R., 186). 

(5) Governed by rules of primogeniture. 

(6) Its income belongs to the Joint Hindu Family and 
is assessable as such. 

{a) It is still a joint family and the holder of such 
an estate will be assessed as the Head of 
Hindu Undivided Family and not as an in- 
dividual. (Kishen Kishore C.I.T., 

Punjab, 1933, I.T.R., 143.) 

{h) Allowances payable to junior members are an 
allowable deduction in calculating the asses- 
sable income of the head of the family. 
(Kishen Kishore vs. C.I.T., Punjab, 1933, 
I.T.R., 143). 

(c) In the recent case of C.I.T., Lahore, vs. Dewan 
Krishan Kishore, 1939, I.T.R., 427, Justice 
Dalip Singh referred to the ruling of the 
Privy Council in the case of Kalyanji Vital- 
das (1937, T.T.R. 90) and observed in this 
connection : — 

“ A female might he a member of H. IJ. F. though she might 
not be a member of the Hindu coparcenary and the question there 
being discussed by their Lordships was whether the existence of 
a wife or a wife and a daughter could be held to make the 
income which went to the sole male member of the family the in- 
come of a H. U. F. and it was with reference to this question that 
their Lordships’ remarks must be read. That matter it appears 
to me is perfectly distinct from the question whether, where ad- 
mittedly a Hindu coparcenary is existing, the income arising from 
the corpus of property owned by that coparcenary can be said to be 
the absolute income of the head of the family.” 

Held “The income of an impartible estate to which the 
assessee has snc(‘.eeded by the rule of primogeniture prevailing in 
his family which is governed by the Mitakshara law is not charge- 
able to income-tax in his hands as that of an ^ individual * ' 
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(7) Its income is the sole 'property of the holder for the 
time being and hence assessable as individual : — 

{a) In Raja Shiv Prasad Singh (1924, 1, I.T.C. 384), 
it was held that the Finance Act contemplated larger de- 
duction for Super-tax in a case where income is that 
of a H. U. F. only in which they are all jointly interested 
and not in the case of an impartible estate where income is 
the sole property of the holder for the time being and 
therefore the larger exemption claimed (the assessee 
was assessed to Super-tax as individual) could not be 
allowed. 

(fc) Impartibility is essentially a creation of custom. 
In the case of ordinary joint family property, the members 
of the family have 

(1) the right of partition 

(2) the right to restrain alienations by the head of 

the family except for necessity 

(3) the right of maintenance and 

(4) the right of survivorship. 

The first of these rights cannot exist in the case of an impar- 
tible estate, though ancestral, from the very nature of the estate. 
The second is incompatible with the custom of impartibility as 
laid down in Sartaj Kuari’s case (I.L.R. 10, All. 272) and the 
first Pittapur case (T.L.R. 22, Mad. 283) and so also the third as 
held in the second Pittapur case (I.L.E. 47, Mad. 778). To this 
extent the general law of the Mitakshara has been superseded by 
custom, and the impartible estate, though ancestral, is clothed 
with the incidents of self-acquired and separate property. But 
the right of survivorship is not inconsistent wdth the custom of 
impartibility. This right, therefore, still remains, and this is 
what was held in Baijnath’s case (I.L.R. 43, All. 228). To this 
extent the estate still retains its character of joint family pro- 
perty, and its devolution is governed by the general Mitakshara 
law applicable to such property. (Raja of Bobbili vs. C.I.T., 
Madras, 1937, I.T.R. 83.) 
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JOINT-STOCK COMPANY 

(1) To pay income-tax at the highest rate (30 pies) on 
the whole of its statutory profits whatever be the amount of 
profits. 

(2) A Joint-stock Company’s dividends are not taxed 
again (only included in the personal assessment for rate 
purposes) in the hands of the shareholders. 

(8) To pay super-tax at the flat rate of one anna on 
every rupee. Even when the company pays Super-Tax, 
Super-Tiax at graded rate will be levied individually on 
the assessee’s total incomes which will include gross divi- 
dends also. There is now no free slab. This shows that 
Super-Tax on Companies is really corporation tax. 

(4) A Company is resident if the control and manage- 
ment of its affairs is situated wholly in British India that 
year (Previous year) or its income arising in British India 
exceeds its income outside British India in that year [Sec. 
4A(c)]. 

Illustration 10. 


The Profit and Loss Account of A.B. Co., Ltd., is as 


follows : — 

Eb. 


Es. 

Salaries 

33,000 

Gross Profit 

1,45,000 

Eent 

5,500 

Sundry receipts 

5,750 

Trade Expenses 

13,500 

Eent from sub-let- 

Debenture I n t 

e r e s t G,000 

ting 

500 

P r e 1 i minary 

Ex- 

Premium on shares 

1,500 

penses 

7,500 

Govt, subsidy for 

Loss on sale of 

invest- 

development o f 


ments 

3,500 

the Company’s 


Income-i ax (previous 

industry 

8,000 

years final 

adj'ust- 

Dividends (Gross) ... 

20,000 

ment) 

4,000 

Depreciation — 
Plant 10% 

7,500 



Eurniture 5% 

250 



Net Profit 

... 1,00,000 




1,80,750 


1,80,760 
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Ascertain Income-tax and Super- tax payable (if any). 
The claim for depreciation is fully allowed. 

Solution 

Profit and Loss Adjustment Account, 


Rs. Rs. 

To premium, on shares 1,500 By Net Profit ... 1,00,000 

,, Govt. Subsidy ... 8,000 ,, Preliminary 

,, Dividends ... 20,000 Expense ... 7,500 

,, Adjusted Profits 86,600 ,, Loss on sale of 

investments ... 3,500 

,, Income-tax ... 4,000 


1,15,000 1,15,000 


Note. — For the sake of illustration, dividends have been 
shown in gross figure. In actual practice, Dividends could not 
have been received gross — ^Tax was deducted. But gross dividends 
have been put in the P. & Tj. A/c to illustrate that even if gross 
figure is found in the P. & L. A/c, an item of another soiirce 
should be written back. 


Income-Tax, 

Business Income ... Rs. 85,500 

Add gross income from investments Rs. 20,000 

Rs. 1,05,500 Total Income. 

Tax at 30 pies on Rs. 1,05,500 =Rs. 16,484 6 0 

Less tax paid on Dividends =Es. 3,125 0 0 

Tax to be paid =R8. 13,359 6 0 

Super-Tax 

Total Income Rs. 1,05,500 at -/l/-=Rs. 6,593 12 0 

Meaning of ‘‘ Free of Tax ’’ and Less Tax” : — 

'Free of Tax' in the case of Government bonds and 
Securities means that the securities are actually free from 
tax. 

'Free of Tax' in the case of private securities {viz.y 
Limited Companies), means that the securities are not 
actually free from tax but that the shareholders have not to 
F. 12 
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pay tax again from their own other funds and that the 
Company had already paid tax from its undivided profits 
on behalf of the shareholders. 

“Less Tax” in the case of Government Securities and 
also in the case of private securities and investments means 
one and the same thing, viz., that they have to bear tax. 
Only the net amount is handed over to the security holders. 

From the investor’s point of view securities issued 
income-tax free whether by the Government of India or 
by Local Government mean the same thing. 

llhistration 11. 

(1) Rs. 500 Alpha Trading, Ltd., at 7% (Less Tax) means 
Rs. 35 (gross) on which Rs. 5-7-6 (Income-tax at 30 
pies) deducted. Hence, Rs. 29-8-6 actually received. 

(2) Rs. 500 War Loan at 7% (Less Tax) means as above. 

(3) Rs. 500 War Loan at 7% (Free of Tax) means Rs. 35 

gross or net. 

(4) Rs. 500 Alpha Trading, Ltd., at 7% (Free of Tax) 
means Rs. 35 net. 

means Rs. 41-8-0 (35 x ) gross. 

(5) Dividend 4% (Free of Tax) on Rs. 8,100 in A. B., Ltd., 

means Rs. 324 net 

,, 384(324 X ,’ g| ) gross. 

,, 4.^^ % (Less Tax). 

Illustration 12. 

A company in a particular year makes profits (agreed 
to by the I.T.O.) of Rs. 40,000. It is resolved to distri- 
bute it as follows ; — 

5% Preference shares (on Rs. 400,000) =Rs. 20,000 
Ordinary shares at 7% (on Rs.. 200,000) =Rs. 14,000 
Balance carried to reserve =Rs. 6,000 


Rs. 40,000 
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If the above dividends Es. 34,000 are to be declared 
“Free of Tax” then the company will have to bear tax on 
the whole of Es. 40,000 (30 pies rate). The whole 
Es. 34,000 will go to the shareholders and tax on 
Es. 40,000 will be paid to the Income-tax authorities out 
of the undivided profits of the company. 

If the above dividends are declared ‘Less Tax,’ then 
the company will firstly pay tax at 30 pies rate on 
Es. 40,000 but later will recoup tax on Es. 34,000 from 
the shareholders. The balance of tax will have to be borne 
by the company, i.e., the tax on Es. 6,000 will not be 
recouped. 

EEGISTEBED FIEM 

(1) Firm not to pay Income-tax as such. Only profit 
or loss to be determined and allocated to the partners 
under Section 23(5)(a). 

(2) Every partner has to include his portion of the 
Eegistered Firm’s profits into his total Income and be 
directly assessed. 

(3) Question of refund or avoidance of double assess- 
ment does not arise. 

(4) Not to pay super-tax as such but individual part- 
ners are to pay in their separate assessments (their respec- 
tive shares from the firm profits being included in their 
total incomes). 

(5) It is resident, if the control and management of 
its affairs is not wholly situated outside British India 
4A(b). 

(6) If a partner is non-resident the tax is to be re- 
covered from the firm. 

Illustration 13. 

A and B are equal partners in a registered firm whose 
assessable net profit amounts to Es. 48,860. A has in- 
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vested Rs. 15,000 in 7% Calcutta Port Trust Bonds and 
Rs. 20,000 in 5|% (Tax-free) War Loan. A is a retired 
Government Engineer and gets a pension of Rs. 560 per 
month. He also received Rs. 300 as Director’s fees and B 
received Rs. 170 as Director’s fees. 

B owns 3 shops the annual letting value of which 
amounts to Rs. 360 each. 


State what amount of Income-tax and Super-tax each 
partner will have to pay. 



A 

B 


Gross 

Tax 

Gross 

Tax 


Income. 

deducted. 

Income 

deducted. 


Rs. 

Rs. a. p. 

Rs. 

Rs. 

( 1) Share of Registered Firm 

24,430 

, . . 

24,430 


(2) 7 % Port Trust Bonds 

1,050 

164 2 0 



Rs 15,000. 





(3) 5^ % (Tax-free) War 

1,100 




Loan for Rs. 20,000 





(4) Pension Rs. 56u p. m. ... 

6,720 

298 7 0 



(5) Director’s Fees 

3U0 


170 


(6) Shop annual value 





Rs. 1,080 





Less repairs 180_^ 



900 


V\JU 

Total Income 

33,600 

462 9 0 

25,500 

nil. 


Solution. A’s Income-Tax. 


Total Income Rs. 33,600 at 23-34 pio,s Tax Rs. 4,084 8 0 
Less E / T Income 
Rs. 1,100 at 2334 

pies Es. 133 11 6 

Rs. 3,950 12 6 
Less already paid Rs. 462 9 0 

Still to pay Rs. 3,488 3 6 

A’s Super-Tax 

Ist Rs. 25,000 * Ifil. 

Next Rs. 8,600 at -/!/- Rs. 537 8 0 

Rs. 33,600 


Rs. 537 8 0 
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B’s Income-Tax. 

Total Income Es. 25,500 at 21-23 pies (average rate) 

Tax Rs. 2,820 5 0 

B’s Super-Tax 

Ist Es. 25,000 ... ... Nil. 

Next Es. 500 at-/l/- ... ... Rs. 31 4 0 

Rs. 25.500 Rs. 31 4 0 

UNREGISTERED FIRM 

(1) To pay income-tax like an individual. 

(2) If the firm is assessed directly then 

(a) Each partner’s share is to be included in his 

total income irrespective of the firm showing 
profits over or below Rs. 2,000. 

(b) But that particular share is not to be taxed 

again in the hands of the partners if the firm 
profits exceed Rs. 2,000 and has been taxed 
in the hands of the Firm. 

(3) But if the firm is not assessed directly, then, the 
procedure will be like the registered firm above. (An un- 
registered firm may under Section 23(5)(fc) be assessed as 
a registered firm if, in the Income-tax Officer’s opinion, 
the aggregate amount of tax including super-tax, payable 
by the partners under such procedure be greater than the 
aggregate amount which would be payable by the firm and 
the partners individually if the firm were assessed direct- 
ly as an unregistered firm). 

(4) Now that the Income-tax Officer has the right to 
choose, there cannot be a case of refund in favour of tb*» 
assesses. 

(5) If the firm is not directly taxed — its profits being 
less than Rs. 2,000, then every individual partner must 
include his own share in his separate Total Income to de- 



94 


INCOME-TAX LAW AND ACCOUNTS 


termine the rate and to pay tax on that portion according 
to the rate determined by his Total Income. 

(6) Tio pay Super-tax like an individual on that 
amount which is in excess of Rs. 25,000. (Only exception 
being Section 23(5) (b)). 

(7) If the Firm as such pays S.T., the individual 
partner is not to pay again on the same share but the 
individual’s share is to be included in his Total Income for 
S.T. purposes to determine the rate. 

(8) But if the Firm as such is not super-taxed, then, 
the income which any individual member of an unregis- 
tered Firm receives from the Firm is included in his Total 
Income and charged to Super-Tax. 

Illustration 14. 

A and B carry on a business as an unregistered firm. 
They share equally. Their Profit and Loss Account for 
1925 is as follows : — 



Es. 

Es. 



Es. 

To Rent 


150 

By Gross 

Profit 

... 7,500 

To Rates, etc. 


40 

By Bad 

Debts 

re- 

To Salaries, A 

300 


covered 


70 

To Salaries, B 

To Salaries to Office 

500 

800 





Staff 300 

To Interest o n 

Capital, A ^ 160 ... 

To Interest o n 

Capital, B 190 

350 

To Bad Debts De- 
serve 125 

To Depreciation of 
Machinery and 
Furniture at 7% 140 

To Net Profit 5,665 


7,570 


7,570 
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Depreciation at 5% allowed by I.T.O. 

B has an income from the following : — 

Es. 

(1) Dividends from A.B.C. Co., Ltd., 9% (less tax) ... 3,400 

(2) Fees as Director ... ... 1,800 

(3) Interest from 5% War Bond (Tax-free) ... 3,200 

(4) Dividends from X.Y. Co., Ltd., 6% (Tax-free) ... 2,98( 

(5) Profits (agreed to by I.T.O.) from a registered Firm 

representing one-third share ... ... 400 


Find out from the above the income-tax payable by 
B. 

Solution. 

Profit and Loss Adjustment A jc. 


Es. 


Es. 

Es. 

'o assessable Profit 0,980 

J3y Net Profit 

By Salaries A 

300 

5,665 


By Salaries B 500 

800 

By Interest on 

Capital A 160 


Capital B 190 

350 

By Bad Debts Reserve 

125 

By Depreciation 2% 

40 

6,980 

6,980 


Equitable Adjustment between the 'partners : — 

Firm Income ... Es. 6,980 

Less salaries Es. 800 

Less Int. on Capital Es. 350 

Es. 1,150 

Es. 5,830 



Salary. 

Interest 

Firm. 

Total 

A 

300 

160 

2,915 

3,375 


500 

190 

2,915 

3,605 
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B^s income. 


Gross. 


Tax deducted. 


Rs. 

Rs. 

a. 

p- 

Rs. 

a. 

p- 

(1) A. B. Co., Ltd. 9% (less tax) ... 

3,400 

4,029 

10 

0 

629 

10 

0 

(2) Director’s fees 

1,800 

1,800 

0 

0 

.. 



(3) f)% War Bond (tax-free) 

3,200 

3,200 

0 

0 




(4) X. Y., Ltd., 6% (tax-free) 

2,987 

3,540 

0 

0 

553 

0 

0 

(5) Registered firm 1/3 share 

400 

400 

0 

0 

... 



♦(6) Unregistered firm 

3,605 

3,605 

0 

0 




Total Income 


16,574 

10 

0 

1,182 

10 

0 


Before assessment is made either on firm or on indivi- 
duals separately, the respective revenue yields have got to 
be ascertained ; — 

A’s income is Rs. 3,375 and the rate is 5 pies; tax 
Rs. 87-14-0. 

B’s income is Rs. 16,575 and the rate is 16-52; Tax 
on Rs. 3,605 is Rs. 310-3-0. 

Hence, the result of the separate assessments will be 
more favourable to I.T.O.; hence, separate assessment: — 

B’s Assessment. 

Total Income Es. 16,575 at the 

average rate 16 52 Es. 1,425 13 0 

Less r/T Income Es. 3,200 at 

1652 Es. 275 5 8 

Es. 1,150 7 4 due 

Less already paid Es. 1,182 10 0 

Es. 32 2 8 refundable. 

A’s Assessment. 

Es. 3,375 at 5 pies = Es. 87 14 0 

• Note. — The unregistered firm, if directly taxed, will have 
paid Es. 318-12-0 at (8 77 pies) 

of which A has to bearfs^J xEs. 318-12-0 = Efl. 154-2-0 
B „ „ „ xEs. 318-12-0=Es. 164-10-0. 
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Illustration 15. 

In the previous illustration, if A has no other income 

and if B has bank interest Rs. 395 0 0 

and Director’s fees Rs. 160 0 0 

Then A’s total income Rs. 3,375; tax is Rs. 87 14 0 
B’s total income Rs. 4,160 

average rate is 575; 

Tax on Rs. 3,605 at 5-75 pies is Rs. 108 0 5 


Total tax on A and B 


= Rs. 195 14 5 


This indirect or separate assessment yields, on account 
of the firm, a revenue of Rs. 195-14-5, whereas the direct 
assessment on the firm yields a revenue of Rs. 318-12-0. 
Therefore direct assessment will be done. 


The liability of the partners will be as follows : — 


A 

Rs. a. p. 

(1) Firm is taxed and 

Ids sliare of in- 
come is 3,375 0 0 

(2) Tax in his share 154 2 0 

(3) No demand sep- 

arately ns in- 
dividual 


B 

Rs. a p. 

(1) Firm is taxed and his 

share of income is ... 3,605 0 0 

(2) Tax in his share .. 104 10 0 

(3) Bank interest R-*. 395 

Directors fees R-. ) 60 555 0 0 

Tax at 575 fiies on 

Rs. 555 is 16 9 8 

Hence dernanil of the 
amount Rs 16 9.8 
to be made s(‘pnrat^dy 
as individual. 


Assooiation of Persons 
(1) ‘Person’ includes 

(а) Individuals, 

(б) Hindu undivided family, 

' (c) Firm (Registered or unregistered), 
{d) Body of individuals, 

(e) Local authority, 

if) Company. 

F. 13 
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(2) It is not very clear as to whether an Association 
of persons should be taxed as an individual or as Company 
or as an unregistered firm. (There is no doubt that it is 
treated more like an unregistered firm.) But from the fact 
that separate provision has been made, viz., Section 9(3), 
regarding Association of persons where shares are deter- 
minate and from the official instruction given below : 

‘'For the year commencing on 1st April, 1940, the maximum 
amount which is not chargeable to income-tax is as follows: — 

In the case of — 

Rs. 

(?) Any Court of Wards, Adminisirator General, 

Official Trustee, any Receiver or Manager 
appointed under any order of a Court, or any 
trustee or trustees appointed under a duly 
executed trust deed, where the income, profits 
or gains or any part thereof are not specifically 
receivable on behalf of any one person, or 
where the individual shares of the persons 
on wdiose behalf they are receivable are in- 
determinate or unknown ... ... Nil. 

(n) Any 'Company or local authority ... ... Nil. 

(m) Any jierson, l)eing a British subject or the sub- 
ject of a vstate in India or Burma, who is 
not resident in British Indica and whose 
total world income exceeds Rs. 2,000 ... Nil. 

{iv) Any other non-resident person ... ... Nil. 

{v) Any other individual, Hindu Undivided Family, 

firm or as.sociation of persons ... ... 2,000” 

It will follow by implications and inferences (not on 
the strength of any Section of the Act) that Association 
of persons will fall under the groupings as given above and 
therefore they will be treated and assessed accordingly. 

(3) If the total income is below Rs. 2,000 or if the 
shares of the persons are definite and ascertainable then 
each one's share of the profits or income will be included 
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in each one’s separate assessment and will be taxed at the 
rate determined by the total income. 

(4) (a) If the association has been assessed as such 
then also each one’s share of the profits or income will be 
included in each one’s separate assessment for the purpose 
of determining the liability and rate. 

{b) But this share of profits or income received from 
the association will not be taxed again [under 
Sec. 14(2)(&)]. 

(5) To pay Super-tax : — 

(a) In the case of company and local authority at 

one anna on every rupee. 

(b) Individuals, Hindu Undivided Family, 

Unregistered firm and other association of persons : — 

First 25,000 Nil. 

Next 10,000 1 anna. 

Etc. Etc. 

“Provided further that, where the profits and gains 
of an unregistered firm or other association of persons not 
being a company have been assessed to super-tax, super- 
tax shall not be payable by a partner of the firm or a mem- 
ber of the association, as the case may be, in respect of the 
amount of such profits and gains which is proportionate 
to his share.” 

In Cliainbers of Commerce, Hapur C.I.T., U.P. 9, I.T.C. 
393. (1930), the (^hamber being registered as a company under 

section 26 of the Companies Act (*.c., association not formed for 
earning profits) claimed to be exempted from income-tax. The 
High Court decided against this claim. 

In C.I.T. Bombay VS. Karachi Chamber of Commerce, 1939, 
I.T.R. 575 , the Karachi Chamber of Commerce was an association 
of business men registered under Section 26 of the Indian Compa- 
nies Act, and its object as set out in its memorandum of association 
was to encour ge the trade, commerce and manufactures of India 
and the interest of persons engaged therein, and particularly to 
advance and protect the business interests of its own members. 
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No bonus was to be paid and on dissolution its property was to go 
to other similar institutions. The association employed a ‘Public 
Measure’ to measure the merchandise of members and outsiders, 
the freight on which was payable on measurement, and received 
a substantial amount by way of measurement fees. Subscriptions 
from the members were ^exempted from income-tax, but the whole 
amount of measurement fees including sums received from the 
members, was taxed : Held, that the measurement charges realised 
from its members were not taxable income. 

Held, the fact that the services rendered by the ('hamber 
to its members related to business or trade is immaterial. The 
test in such cases is not the purpose of the association but its 
nature. If its services are solely for the benefit of the members, 
or, if not solely for the benefit of its members, if the services for 
its members and the cost thereof are clearly separable from its 
services to non-membeis and the cost thereof, then there is no 
profit, but merely a surplus or saving. 

In B. N. Elias and others vs. C.I.T., Bengal 1935, 40 (\W,N, 
476, a certain house property was bought by four individuals and 
they were joint owners holding the property as lenants in 
common. The Income tax Officer assessed them as an association 
of individuals. The individuals contended ihat they should be 
taxed as co-owners, i.e., individual assessments should have been 
made on llie owners of the property separately. The High Court 
decided that it was an association of individuals. 

The above decision has been made completely ineffec- 
tive by the introduction of the new sub-section 3 under 
section 9 which runs as follows : — 

Where property is owned by tw^o or more persons and their 
respective shares are definite and ascertainable, such persons 
shall not in respect of such property be assessed as an association 
of persons, but the share of each such person in the income from 
the property as computed in accordance with this section shall 
be included in his total income. 

In Currimbhoy Ebrahim Baronetcy Trust vs. C.I.T. Bombay 
(1932, 6, I.T.C. 484), the Chief Justice of the Bombay High Court 
held that the Corporation {i.e., the Trust) was an ‘individuaB 
within the meaning of the section and not an “association of 

indmdual8’\ 
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In C.I.T. Bombay vs. Ahmedabad Millowners’ Association 
(1939, I.T.R,. 3C9) it was held that the expression ^association of 
individuals’ in sec. 3 meant an association of human beings. 

In Lucknow Ice Association vs, O.I.T., TJ.P. (1926, 2, I.T,C, 
15G), several ice manufacturing firms formed a selling association 
for preveriiing underselling. It was decided that the association 
was a separate firm and w^as to be assessed. 

In Mian Cbannu Factories Union vs, C.I.T. Punjab (1936, 
I.T.P. 203), it was decided that the two firms and a H.U.F. 
constituting the above Ginning Factories Union would be assessed 
as ‘‘association of individuals”, 

Sooial Club. 

The income of a social club is not liable to te taxed 
except in so far as it deals with outsiders and makes 
profits. The members in such cases pay themselves cer- 
tain sums of money for certain pastimes, amenities and 
conveniences and if they overcharge themselves the sur- 
plus which is applied to providing conveniences cannot be 
called profit as the members cannot trade with themselves 
and make profit. 

In the Royal Calcutta Turf Club vs. Secretary of State, 1, 
I.T.C. 108, it was decided that 

(1) entrance fee to the stand paddocks and gate money, 

(2) entrance fee paid by owners of horses, 

(3) book-makers’ licence fee, 

(4) percentage of totalisation, 
were taxable. 

C.I.T., Madras, vs. Madras Cricket Club, 1934, I.T.R., 209, 
it took lease of a land from Government and erected a building. 
Though the club contended that they were not the owners of the 
land still it was held that the assessee was taxable as owner under 
section 9 of the Act. 

Income or Capital 

In the Imperial Chemical Industries (India), Ltd., 1935, 
I.T.R, 21, the Company claimed an expenditure (being a payment 
by the assessee of a lump sum to his agent on the termination of 



102 


INCOME-TAX LAW AND ACCOUNTS 


agency) admissible under section 10(2) and the Income-tax 
authorities did not allow this. The High Court did not agree with 
the Iiicoiiie-tax auihorities and allowed it a deduction from 
profits. 

In tlie Anglo-Persian Oil Company (India), Ltd., 6 I.T.C. 
419, the Calcutta High Court held that money paid in a lump 
sum as compensation for loss of agency whereby the Company 
relieved itself of future annual payments of commission charge- 
able to revenue account can be allowed as a proper deduction under 
section 10(2). 

In Shaw Wallace’s case, 6, I.T.C. 178, it was acting as dis- 
tributing agent for two oil companies. They terminated the 
agency and gave compensation. The Judicial Committee lield 
that these sums were not received from carrying on business but 
from the compulsory termination of agency. 

The Amendment Act of 1939 nullifies this decision. 
There can be no doubt that the position so far created by 
the Shaw Wallace’s case, Anglo-Persian Oil Company’s 
case, Imperial Chemical Industries case is : 

(1) the expenditure incurred by the payer is allowed 

as a deduction in the P. & L. A/c as revenue 
debit (Imperial Chemical and Anglo- 
Persian cases); 

(2) the corresponding receipt is exempt in the 

hands of the recipient as capital receipt. 
(Shaw Wallace’s case.) 

This position cannot be defended except under special 
circumstances. The Amendment is therefore appro- 
priate. 

In Eaja Bijai Singh Dudhuria vs. C.I.T., Bengal, 1983, 
I.T.Il. 135, the Eaja had to pay under a court decree a monthly 
sum to his step mother. The whole zamindari property was 
charged in the hands of the mother. It was held that as there is 
a specific charge and as the income is diverted beyond the reach 
of the assessee, it is not income of the assessee. 

In the English case, viz., Van Hen Bergh’s case, 1935, I.T.R, 
17, X and Y were rivals in a trade — they entered into an agreement 
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and later,' Y terminated the agreement and paid X a compen- 
sation. 

The Commissioner decided it as income. 

The High Court decided it as capital. 

The Court of Appeal decided it as income. 

The House of Lords decided it as capital. 

In Commissioner of Income-tax, Bengal, vs. Mercan- 
tile Bank of India and others, 1936, I.T.R. 237, before 
the Privy Council the following case was stated : — 

The late Sir David Yule died on July 3, 1928, leaving a 
very large estate, which mainly consisted of holdings of shares 
in 30 companies, with 20 of which the present appeal is concerned, 
being the companies which issued the debentures in question. 
The Commissioner has divided these 20 companies into two 
groups; in the first group all the ca])ital was ordinary share 
(‘apital, wholly held by the trustees in their own name or through 
nominees, the trustees being the beneficial owners of all the shares, 
and the debentures were issued wliolly in the name of the trustees, 
in the second group, the trustees and their nominees did not hold 
all the ordinary share capital, the other shares benig held by 
others of Die 30 companies, and in one case, that of the Calcutta 
Discount Company, certain shares were held by two of the 
trustees individually. In the case of eadi company in the 
second group an issue of preferred ordinary shares was made to 
the trustees alone, and the debentures in question were there- 
after issued to the trustees in respect of the holding of preferred 
ordinary shares. 

The questions of law arose in course of an assessment for 
super-tax and surcharge made by the Income-tax Officer upon the 
respondents, as trustees of the late Sir David Yule, for the year 
ending March 31, 1932, in respect of Es. 5,71,30,000, being ihe 
nominal amount of certain bonus debentures issued to them in 
respect of their shareholding in certain companies in the year 
ending March 31, 1931. 

Held — , affirming the decision of the High Court of Calcutta, 
that, by this transaction no income, profits or gains accrued or 
arose or was received by the trustees within the meaning of 
Section 4 of the Indian Income-tax Act and the trustees were not 
liable to be assessed to income-tax in respect of the debentures/^ 
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If the accumulated profits which remained 'undistri- 
buted could legally be deemed to have been distributed, the 
personal assessment for super-tax would have yielded a 
very large revenue to the State. As the profits were dis- 
tributed by way of (bonus share or) debentures they were 
converted into capital and could not be taxed. If, how- 
ever, the accumulated profits are distributed in cash then 
it is taxable. 

In Maharaj Knniar Gopal Saran vs. C.T.T., Bihar, 1935, 
I.T.R. 237, Maharaj! Kumar Gopal Saran, proprietor of nine 
annas share in the ostaie, iransf erred to his Co-sharer (Eani 
Bhubanesliwari) a lar^^e portion of his Zamindari. The considera- 
tion for this transfer was 

(1) a lump sum to the transferor, 

(2) an annual payment during his life lime, 

(3) discharge of the oulstaiiding debts of the transferor. 

After the transferor’s death, the pro])eiiy is to go to his daughter 
who has been married to the son of the Hani. The annual pay- 
ment was assessed to income-tax and simer-tax. Maharaj Kumar, 
the assessee (transferor) (contended that the annuity payments 
were payments of instalments of purchase price and hence a 
capital sum. As the annua] payment was secured by a charge 
upon the property transferred, tliis payment, if at all income, 
should be agricultural income and, tlierefore, again not assessable. 
The High (hnirt held that the annual payments were income — 
not capital. 

In Minister of National Revenue, Canada vs, 
Catherine Spooner, (1933, I.T.R. 299), before the Privy 
Council on an appeal from the Supreme Court of Canada 
(P. C. No. 72 of 1932) the case was as follows : — 

Mrs. Spooner, the assessee was the owner of a freehold pro- 
perty who entered into an agreement with Vulcan Oils, Ltd., whose 
object was “drilling for and procuring the production and vending 
of oil.’’ Mrs. Spooner sold to the company all her rights, title 
and interest in and to twenty acres of her land subject to royalties 
hereinafter reserved. In consideration of the said sale the com- 
pany agreed to pay to Mrs. Spooner the sum of 5,000 dollars in 
cash on the execution of the agreement . . . the royalty hereby 
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reserved . . . viz,^ 10 per cent, of all the petroleum, natural gas 
and oil produced and saved from the said lands free of costs. 

It was observed there that “the question whether a particular 
sum received is of the nature of an annual profit or gain or is of 
capital nature does not depend upon the language in which the 
parties have chosen to describe it. It is necessary in each case 
to examine the circumstances and see what the sum really is . . 

Held, that the share of the oil reserved to the assessee was not 
a ^royalty^ in the ordinary sense familiar in the case of mining 
leases, but was in effect payment by instalments of part of the 
price of the lands which she had sold to the company; it was 
not ‘income’ but a capital receipt and the amount paid to the 
assessee was not assessable to income-tax. 

In Inland Revenue Commissioners vs. British Salmson 
Aero Engines, Ltd., before the court of Appeal (1939, 7, 
l.T.R. 245, the case was as follows : — 

An English company acquired the sole licence to sell Aero- 
plane Engines made by a French company. “ As consideration 
for the licence thus granted to them, the licensees shall pay to the 
contractors, z.e., the French Company — the sum of £25,000 pay- 
able as follows . . . there shall be paid in addition to the fore- 
going payments, and as royalty £2,500 twelve months after the 
signing of the agreement and a like sum each 12 months during 
the following 9 years”. 

It was observed “ on the face of the agreement, the payments 
to be made under it in terms fall under two heads : one is what is 
expressed to be consideration for the licence granted, a lump sum 
of £25,000 payable in specified instalment, the other what is 
described as an additional payment as royalty of £2,500 a year”. 

“ The Special Commissioners, on appeal to them, decided in 
favour of the company with regard to the first of those two classes 
of sums. Those sums, they held, were instalments of the capital 
sum of £25,000 whereas the sums under the second class, they 
held, were sums paid in respect of the user of the patent, and the 
appellants were assessable in respect thereof . . .” 

It was also observed “What has to be ascertained in these cases 
is the true nature of a payment; that is to say, the true nature 
from an accountancy point of view; . . 

F. 14 
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“Income-tax, as Las been said over and over again, is a tax 
on income. It does not tax capital. As the corollary to that in 
ascertaining profits, payments of a capital nature may not he 
deducted. It is income all the time which has to be considered 
under the Income Tax Acts, and when I find that in Section 25 
the Legislature in terms prohibits deductions on account of any 
royalty or other sum in computing profits, I can only read that as 
meaning that they are prohibiting a class of deduction in the 

ascertainment of profits, which, but for such prohibition, would 
have been legitimate; that is to say, a class of deduction which 
was of an income, as distinct from a capital nature. Similarly, 
the direction to tlie person paying the royalty or sum to deduct, 
or giving the authority to deduct, the tax, relates to royalties or 
sums of the same character, that is to say, sums of an income 
nature. Nobody is going to dispute that the general type of pay- 
ment, there described “royalty or other sum paid in respect of 
the user of a patent' \ is of an income nature, and payments of 
that kind, in the common form, of a royalty per machine, or so 
much based on turnover, and so forth, common commercial pay- 
ments, are unquestionably of an income nature. 

“There were in 1925, and there have leen since, many cases 
where this matter of capital or income, has been debated. There 
have been many cases which fall on the borderline : indeed, 
in many cases it is almost true to say that the spin of a coin would 
decide the matter almost as satisfactorily as an attempt to find 
reason. But that class of question is a notorious one, and has 
been so for many years ..." 

“ It has been said that the question is one of fact, and it is, 
when one gets to the bottom of it, an accountancy question. In 
saying that it is a question of fact, it does not mean that, in decid- 
ing it questions of law may not have to be discussed and decided 

“ Where the Special Commissioners are skilled persons in 
matters of btisiness, if on an analysis of the business arrangements 
out of which the case has arisen, they come to the conclusion as 
business men that a particular payment has what my Lord has 
called the accountancy quality of a capital payment or an income 
payment, that is a view to which, in my opinion, the cour^ is 
entitled and ought to give great weight. The position is analo- 
gous to the case of a trial ip the Commercial Court before q. city 
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of London special jury, on a question of business and keeping of 
accounts, where the special jury have expressed a view on the issue 
whether a particular payment is a capital payment or an income 
payment. In such circumstances the Court ought to be very slow 
to disagree with such a skilled opinion.^’ 

Held, that the Commissioners’ conclusion is correct. 

In Secretary of State for India vs. Scoble and others, 
4 Tax cases 618, the Secretary of State for India purchas- 
ed an undertaking and paid an annuity for a term of years 
instead of a lump sum. In the House of Lords, Lord 
Chancellor said : — 

‘‘ Under the circumstances, I think I am at liberty so far to 
analyse the nature of the transaction as to see whether this annual 
sum which is being paid is partly capital, or is to be treated 
simply as income, and I cannot disagree with what all the three 
learned Judges of the Court of Appeal pointed out, that you start 
upon the inquiry into this matter with the fact of an antecedent 
debt which has got to be paid; and if these sums, which it cannot 
be denied are partly in liquidation of that debt, which is due are 
to be taxed as if it was income in each year in which it is being 
exacted, the result is that you are taxing part of the capital. As 
I have said, I do not think it wm the intention of the* Legislature 
to tax capital and, therefore, the claim as against those sums 
fails. 

My Lords, as I have already said, I do not think it is a 
matter on which one can dogmatize very clearly. There is no 
doubt that what has been pointed out is true, that in one sense 
the Legislature has, in the sense in which I have used the words 
myself, taxed capital. Where you are dealing with income-tax 
upon a rent derived from coal, you are in truth taxing that which 
is capital in this sense, that it is a purchase of the coal and not a 
mere rent. All I have to say upon that and other illustrations of 
the same character is this, that the income-tax is not and cannot 
be, I suppose from *the nature of things, cast upon absolutely 
logical lines, and that which justifies the exaction of the tax 
under these circumstances is that the things taxed have either 
been or have been by construction by Courts held to be what has 
been specifically made the subject of taxation; and my answer to 
an argument derived from those circumstances here is, that look- 
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ing at the words here used and the word ‘annuity’ used in the Act, 
I do not think that this comes within the meaning which (using 
the Income-tax Acts themselves as the expositors of the meaning 
of the word) is intended to hit at by the word ‘‘annuity^’ which is 
the only word that can be relied upon here as justifying what 
would otherwise be to my mind a taxation of capital/^ 

In C.I.T., Madras B. J. Fletcher, 1937, I.T.R. 
428 (P.C.), the case was as follows : — 

“ The assessee was an employee of the Buckingham and 
Carnatic Company, Ltd., and was paid a monthly 
salary with a half-yearly bonus, both of which were 
taxed in the ordinary course, and his liability in this 
respect was not challenged. He retired in February, 
1933, and was then entitled to receive from the company 
a sum of Rs. 36,794 which stood to his credit at that 
date in a fund called ‘ The Officers ^ Retiring Fund. 
Ht is with this sum that the present appeal is 
concerned.’^ 

Assuming that the sum in question was a profit arising 
from the respondent's employment, the question still remains 
whether it was received by him as income or was in the nature of 
capital. If it represented merely the payment of accumulated 
portions of a salary held up by the employers until the employee's 
retirement, it would, their Lordships think, be received by him as 
deferred income and, therefore, be taxable, and it is on this ques- 
tion that the decision of the case must turn. Their Lordships 
have no doubt that the answer must depend mainly on the consti- 
tution of the fund. The first point that emerges from an exami- 
nation of the rules set out above is that the sums to be allotted 
were entirely in the discretion of the company. They were not 
bound to make any allotment in any year, and it was only if an 
allotment was in fact made that the officer concerned could have 
any claim. This of itself tends to negative the idea that the 
allotments were part of the officer’s current salary. Nor is it 
suggested that it was part of the respondent’s original contract of 
service that he should have the benefit of this fund; and unless 
the company chose to put him on the list he would have no interest 
whatever in it. Even when so listed, he would have no rights 
until he had served continuously and satisfactorily for a period of 
six years And in no case could he make any claim upon the sums 
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allotted to him until he retired. If he died before retirement the 
payment of his share would be made to his legal representative, and 
the appellant’s Counsel concedes that in that event no tax would 
he payable. The consideration of these factors leads their Lord- 
ships to the conclusion that the allotments made to the fund in 
the name of an officer of the company were not in the nature of 
salary for current services, but were merely the measure of a sum 
which the company volunteered to pay to him on the termination 
of his service, and that this sum, when paid, was not “ income ” 
and, therefore, not taxable. 

The above decision has been made ineffective by Sec. 
7, Explanation 2 of the new Amendment Act of 1939. 

Section 4. — (1) Subject to the provisions of this Act, the total 
income of any previous year of any person includes all income, 
profits and gains from whatever source derived which — 

(a) are received or are doomed to be received in British India 
in such year by or on behalf of such person, or 

(b) if such person is resident in British India during such 
year,— 

(i) accrue or arise or are deemed to accrue or arise to 

him in British India during such year, or 

(ii) accrue or arise to him without British India during 

such year, or 

(iii) having accrued or arisen to him without British India 

before the beginning of such year and after the 1st 
day of April, 1933, are brought into or received in 
British India by him during such year; or 

(c) if such person is not resident in British India during such 
year, accrue or arise or are deemed to accrue or arise to him in 
British India during such year: 

Provided that there shall not be included in any assessment 
for the year ending on the 3‘'st day of March, 1940, both 
the amount of the income, profits and gains referred to 
in sulHslause (ii) of clause (b) and the amount of the 
income, profits and gains referred to in sub^ilause (iii) 
of clause (b) but only the greater of these two amounts: 

Provided further that, in the case of a person not ordinarily 
residMit in British India, income, profits and gains which 
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accrue or arise to him without British India shall not be 
so included unless they are derived from a business, con> 
trolled in or a profession or vocation set up in India or 
unless they are brought into or received in British India 
by him during such year: 

Provided further that if in any year the amount of income 
accruing or arising without British India exceeds the 
amount brought into British India in that year, there 
shall not be included in the assessment of the income of 
that year so much of such excess as does not exceed four 
thousand five hundred rupees. 

Explanation 1. — Income, profits and gains accruing or aris- 
ing without British India shall not be deemed to be 
received in or brought into British India within the mean- 
ing of this sub-section by reason only of the fact that 
they are taken into account in a balance-sheet prepared 
in British India. 

Explanation 2. — Income which would be chargeable under 
the head 'Salaries’ if payable in British India and not 
being pension payable without India shall be deemed to 
accrue or arise in British India wherever paid if it is earn- 
ed in British India. 

Explanation 3. — A dividend paid without British India shall 
be deemed to be income accruing and arising in British 
India to the extent to which it has been paid out of 
profits subjected to income-tax in British India. 

(2) For the purposes of sub-section (1), where a husband is 
not resident in British India, remittances received by his wife 
resident in British India out of any part of his income which is 
not included in his total income shall be deemed to be income 
accruing in British India to the wife. 

(3) Any income, profits or gains failing within the follow- 
ing classes shall not be included in the total income of the person 
receiving them: — 

(i) Any income derived from property held under trust or 
othor legal obligation wholly for religious or charitable purposes, 
and in the case of propety so held in part only for such purposes, 
the income applied, or finally set apart for application, thereto. 
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(ia) Any income derived from business carried on on behalf 
of a religious or charitable institution when the income is applied 
solely to the purposes of the institution and— 

(a) the business is carried on in the course of the carrying 

out of a primary purpose of the institution, or 

(b) the work in connection with the business is mainly 

carried on by beneficiaries of the institution. 

(ii) Any income of a religious or charitable institution deriv* 
ed from voluntary contributions and applicable solely to religious 
or charitable purposes. 

(iii) The income of local authorities except income from a 
trade or business carried on by the authority so far as that income 
is not income arising from the supply of a commodity or service 
within its own Jurisdictional area. 

(iv) Interest on securities which are held by, or are the pro* 
perty of, any Provident Fund to which the Provident Funds Act, 
1925 applies. 

(vi) Any special allowance, benefit or perquisite specifically 
granted to meet expenses wholly and necessarily incurred in the 
performance of the duties of an office or employment of profit. 

(vii) Any receipts not being receipts arising from business 
or the exercise of a profession, vocation or occupation, which are 
of a casual and non-recurring nature, or are not by way of 
addition to the romuneration of an employee. 

(viii) Agricultural income. 

(ix) Any income received by trustees on behalf of a recog- 
nised provident fund as defined in clause (a> of section 58A 

In this sub-section "charitable purpose" includes relief of 
the poor, education, medical relief, and the advancement of any 
other object of general public utility, but nothing contained in 
clause (i), clause (ia) or clause (ii) shall operate to exempt from 
the provisions of this Act that part of the income of a private 
religious trust which does not enure for the benefit of the public. 

Section 4. — (1) is intended to state the classes of asses- 
sees to which the Act applies, viz. : — 

{a) ^Resident, 

(Z>) Not ordinarily Resident, 
apd section 4A is intended to state the definitions 
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(A) ‘Resident’ in respect of 

(1) Individual, 

(2) Hindu undivided family, 

(3) Company. 

(B) ‘Not ordinarily Resident’ in respect of 

(1) Individual. 

(C) ‘Ordinarily Resident’ in respect of 

(1) Hindu undivided family, 

(2) Company. 

From the above, one question naturally arises as to 
why a negative definition is given in (B) above and others 
in the positive forms. 

This differentiation being deliberate there must be 
some significance. Does it mean that the negative does 
not follow from the positive or vice versa? 

Though this impression is conveyed by the differentia- 
tion, still on reading the whole Act it will be seen that the 
framers of the Act never contemplated that negative vnll 
not follow from positive or vice versa. Therefore what 
may be the explanation of this negative form? This 
question gave a good deal of trouble to the members of the 
Assembly : 

“Mr. S. Satyamurti: — Are these accumulative or alternative 
conditions? The Honourable Sir James Grigg: — They are accumu- 
lative. . . The reasons why it was put in the form of an accumula- 
tion of negatives is that it was discussed at great length and I 
think the general consensus of opinion was that in order to get an 
accumulation of conditions only using positives it will be necessary 
to complicate the provisions and that this was a more compendious 
way of doing it.” 

Mr. S. P. Chambers also used the positive form of 
“Not ordinarily resident” in the debates of Council* of 
State when he used ordinarily resident in spite of the fact 
that ordinarily resident has been nowhere defined and 
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what is defined is purposely and deliberately put as '‘not 
ordinarily resident’' within inverted commas. This meant 
a technical expression but we are convinced we should not 
tajce it seriously. Sec. 4B (b) & (c) mentions positive 
forms. 

The new Act takes into consideration that many 
Indian businessmen carry on business outside India but 
every year or in alternate years or at odd intervals they 
return to their homestead and stay for sometime. This 
matter will be further clarified from the following 
speech : — 

The Honourable Sir James Grigg : — Sir, I will do my best 
to solve conundrums. In the first place, we were trying to cover 
rather compendiously two entirely different classes of cases, firstly 
the European official or the trader for that matter in the early years 
of his stay in India before it has become established that his 
career is in India. The other is the case of the Indian trader 
abroad who has an ancestral home in India to visit irregularly 
but possibly enough to become technically resident in every year. 
The conditions to be satisfied are cumulative, that is a man has 
to be resident in nine out of ten years preceding the year of 
assessment. Now that means that there are three ways in which 
a man can become resident. He can become resident by being 
in the country for six months, he can become resident if he bas 
got a house in the country and comes here for one day; he can 
become resident in a year if he is here for a day, if he has been 
here before that year for one year out of four, i.^., a 
regular visit of about three months a year. Any one of these 
definitions of ‘ 'resident^ ^ or one or other of these definitions of 
“resident’^ has got to be satisfied in nine out of ten years. Then 
you come to the second wing, to the case where a man becomes a 
resident technically in every one of the ten years although his 
visits are very short and he becomes resident in the main in fact 
entirely, because he keeps an ancestral house in British India; 
and therefore unless he is in India for a substantial period over 7 
years he is to be regarded as not ordinarily resident. That was 
the object which the Leader of the Muslim League party had, 
that is, to cut out the Indian trader whose connection with India 
had become rather attenuated and only existed at all becatige hf 

F, 15 
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kad an ancestral house and came back to it at odd intervals for 
short periods. So that a man is not ordinarily resident unless he 
satisfies both of those conditions and both of those conditions 
amount to saying that he must have been resident in nine out of 
ten years and he must have been here for substantial i)eriodB in 
the preceding seven years. And those are the criteria we have 
invented to cover two different types of cases. There are two 
cases in which a man may become resident by being in India 
for a single day for a tax year. The first is that he has got 
a furnished house and he occupies it and the second is, if 
he has been a regular visitor for substantial periods for four years 
preceding that year, and the criterion for that is that he has been 
here for one year in the preceding four. And in both cases a man 
can technically become resident by being in the country for one 
single day. And you cannot exclude the rather absurd extreme 
case where a man has been here for (say) one day in nine years 
out of the preceding ten and becomes ordinarily resident by that 
criteria alone. And that was the object which not only Mr. Jinnah, 
but the Leader of the Congress party had in mind, to cut out the 
person whose connection with India had become so attenuated as 
to be non-existent. 

The Honourable Mr. S. P. C^hambers in the Council of State, 
said: — Under the bill as it now comes to this council, tax-payers 
are divided into three classes. First, there are the non-residents. 
They pay tax on the amounts which arise in British India. Then 
there are the persons who are resident but not ordinarily resident. 
They pay tax on the amounts which arise in India plus the amount 
of their foreign income which they bring into British India. And 
then, finally, there are those who are both resident s^Jid 
ordinary resident. I will come to the way in which these classes 
are defined in a moment. But this last class pays tax on 
the income which arises in India, on the amounts they bring to 
India and also on the amounts which arise abroad and 
which have not been brought into India, with a deduction from 
his last class of income of Es. 4,500. So much for the incidence 
of taxation between these three classes. I think the chief trouble 
has arisen not so much in understanding that but in understanding 
the differences made between the classes, the manner in which 
the different classes have been defined. This matter is dealt with 
* ia section 4- A and 4-B. Now under the new section 4-A a 
person is in British India if he satisfies on^ gf thg 
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conditions. First of all he has to be resident in British India (or 
rather actually in British India) for at least half the year. This 
is one condition. Secondly, if he has a house in British India 
maintained for at least half a year and visits the country for any 
time during the year, however small the period may he, he may he 
here only two or three days; he would then he regarded as a resi- 
dent. And thirdly, if in the preceding four years he has Keen in 
British India for at least 365 days, he will he regarded as resident. 
Now that differentiates residents from non-residents. We will 
have to keep those three conditions entirely separate from the 
conditions which are dealt with in the second section, section 4-B, 
which defines persons who are ordinarily resident. Now under 
4-B, a person in order to he ordinarily resident must have been 
a resident as defined in 4-A for at least nine out of the ten pre- 
ceding years and must also have been in British India for at least 
730 days (that is to say two years), in the previous seven years. 
Both those conditions have to he satisfied. If I give one or two 
illustrations, perhaps it might make the thing clearer. First of 
all, let us take the case of a Sindhi merchant; I mention the 
Sindhi merchant because that is a class affected, who maintains a 
house in British India, trades abroad and comes back regularly 
every year. He will clearly he a resident of British India, but 
unless he has also been for 730 days out of the past seven years 
in British India he will not be also ordinarily resident. He would 
j'ust be treated as a person resident but not ordinarily resident, 
and will pay tax on the income in British India plus the income 
arising abroad which has been remitted to British India. Then, 
if you take the case of a European member of the Indian Civil 
Service who has been here for eight years, he will be regarded 
as not ordinarily resident, because quite clearly he has not been 
resident in British India for nine out of the previous ten years. 
But his colleague, also a European member who has been here 13 
years, and has only had short periods of leave, eight or nine months 
at a time will be regarded both as resident and ordinarily resident. 
In order to escape, a person who has been resident here for more 
than ten years will have to be out of the country for the whole 
of two complete income-tax years; otherwise the condition of 
ordinary resident will apply to him. 

So far I have been dealing with the question of residence in 
its relation to individuals r but an important change has been made 
in defining what we mean by a company resident in British India. 
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In the past a company was regarded as resident in British India 
unless its control and management was situated wholly outside the 
country. The Bill adds another condition and says that a com- 
pany shall be regarded as resident if its control and management 
is here or if more than half its income arises here. That is a 
change which has been made in the Assembly and the effect of 
that is to bring within the scope of the Act those companies which 
have most of their trading activities in India but which have their 
technical control in the United Kingdom. By technical control I 
mean control as it has been interpreted in the Courts, the control 
of the Board of Directors if the power of control is vested in that 
Board. If those meetings are all held in London, then, notwith- 
standing the existence in India of large buildings and most of 
their business here, then technically that company will be regard- 
ed as resident in the United Kingdom and not resident in India. 
These companies paid in the past on the income arising here, but 
they did not pay on the income arising abroad, the United King- 
dom or elsewhere. That is rather an important change. Fortu- 
nately for a company “ordinary residence^ ^ is the same as ‘‘re- 
sidence’\ So there is no further complication here’\ 

Suppose an Indian trader doing business in South 
Africa comes to his ancestral house every year for a month, 
he may have technically become resident every year and 
for nine years, still he will not be “ordinarily resident” 
until he can prove that he has also been in British India for 
over 2 years during the last 7 years. 

Conversely, if another trader can show that he has 
been in British India for more than 2 years during the last 
7 years, he will be ordinarily resident if he can also prove 
that he has been a resident (according to 4- A) for 9 years 
out of the preceding ten years. 

It may be repeated here that to prove an individual 
“not ordinarily resident”, one of the two conditions has 
got to be fulfilled. It is only when an individual is to 
get the status of “ordinarily resident” that the two 
conditions must be at once satisfied. 

The incorporation of this clause has a history behind 
it. The idea is to give the utmost consideration to the 
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peculiar gituation in which the foreigners are placed in 
the first few years of their domicile in this country and 
also in which the Indians are placed by the exigencies of 
their business, viz., they do their business outside India 
but every year or in alternate years or at odd intervals 
they return. 

Illustration 16 : 

An Englishman comes to India and resides for 5 
months. He is not resident and he is “ not ordinarily 
resident ”. 

Illustration 17 : 

An Englishman comes to India and resides for 8 
months. He is resident but “not ordinarily resident”. 
Illustration 18 : 

An Englishman comes to India and remains for full 
9 years. He is resident but still “not ordinarily resi- 
dent”. Out of past 10 years less than 9 years residence 
must be proved for being put in the category of “not ordi- 
narily resident”. 

Illustration 19 : 

An Englishman comes to India and lives 10 years 
He is resident because 

(1) he has spent over 1 year in British India during 

the past 4 years. 

(2) he has been resident (as defined) for 9 years out 

of the preceding 10 years. 

(3) he has been in British India for more than 2 

years. 

Previous year is 1941-42. 10 years must be completed 

on 31st March 1941. Out of these 10 years he must be 
resident for 9 years. 

Illustration 20 : 

An Englishman came to India 16 years ago in some 
service and 2 years ago took leave for 14 months. He is 
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resident and ordinarily resident. Resident because (1) he 
has been in British India for more than 366 days during the 
past 4 years. 

Ordinarily resident because (1) he has been resident 
(as defined) for at least 9 years out of 10 years, and (2) he 
has been in Br. India for more than 2 years during the 
last 7 years. 

Illustration 21 : 

If the man in the above illustration, had taken leave 
for 2 years instead of 14 months and been away from India 
for 2 years : 

He is resident because he has been in British India 
for more than 365 days during the past 4 years; and ‘not 
ordinarily resident’ because he has not been in British 
India for more than 2 years during the past 7 years. 
Illustration 22 : 

An Indian merchant in London having no dwelling 
place in India comes to British India every winter for 3 
months every year for the last 8 years. 

He is resident because he has been in British India 
for 1 year (365 days) during the past 4 years; and 
he is ‘not ordinarily resident’ because the total period dur- 
ing the last 7 years is 21 months which is less than 2 years. 
Illustration 23 : 

An Indian merchant carrying on business in Java 
having no dwelling place in India comes to British India 
for mere travel every 2 or 3 years and lives for a month or 
so. 

He is non-resident. He is not taxable, however large 
his income may be in Java. If this man remits out of his 
income Bs. 300 per month to his banking account in 
British India, this remittance will not be taxed. But if 
this remittance is sent to his wife, his wife will be assessed 
on this. 
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Illustration 24 : 

B, an employee of an Insurance Company of Calcutta, 
is in charge of a branch office at Indore. As he is a private 
mnployee earning in a State in India and is paid outside 
British India, he is not liable to British India tax. 

If in any year he happens to come to his home where 
he has a dwelling place he becomes a Resident but not 
ordinarily resident. In such a case he will pay tax on 

(A) All income arising in British India. 

(B) Other incomes arising outside British India if 

it is brought into British India. 

(C) Income arising outside British India from any 

business controlled in India or from profes- 
sion set up in India subject to a deduction 
of Rs. 4,500. 

Illustration 25 : 

But if the above employee’s salary is received on his 
behalf by a bank in British India, he is taxable. 

Illustration 26 : 

But if the above employee receives the salary at 
Indore and then remits it to his Calcutta Bank, it is not 
taxable. 

Illustration 27 : 

C, a retired Government Pensioner, settles in Hydera- 
bad. According to section 4(1) — Exp. 2, he is assessable. 

Illustration 28 : 

C, a retired Governm^t Pensioner, settles in London. 
He is assessable under section 4(1) — Exp. 2; and section 
60. 

Illustration 29 : 

D, a pensioner of a Kamindari estate, settles in Hyde- 
rabad. According to section 4(1)— Exp. 2, he is asses*- 
sable. 
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Illustration 30 : 

C and D above as non-residents will have to pay tax 
under section 42, if ^there is an agent, as their income 
arises from a source of income in British India; if there is 
no agent, he will be directly assessed under the same 
section. 

Note. — It is very doubtful as to whether a man for 
whom particularly no dwelling place is maintained in 
India can be taxed. 

It may not be effectively contended by I.T.O. that an 
ancestral home in which he has a right to live is a dwell- 
ing place “maintained for him.” 

Sterling Tea Company 

The next difficult question that arises is about the 
sterling tea companies whose total income consists of both 
Indian and foreign income 

Foreign income — Indian income — 

Es. 18,000. Es. 40,000 of which 

60% Es. 24,000, agricultural, 

40% Es. 16,000, non-agricultural. 

The flret contention is that if the income refers to the 
100% profits of the tea gardens, then by the very nature 
of things where 60% is accepted by statute as agricultural, 
the company is always resident. 

The second contention is that if income in this case refers 
to 40% (taxable income) then in the above case, foreign 
income exceeds the non-agricultural income and therefore 
the company becomes non-resident. Residence therefore 
depends on the amount of income from foreign invest- 
ments; if it is increased, it may become a non-resident 
company provided of course the question of control and 
management is also proved, 
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Certainly the second contention is very weak and un- 
enable. 

The tklrd contention, to make the question more com- 
plicated, may be that the agricultural income of Es. 24,000 
which is alleged to have arisen in British India has, 
according to Mohanyura Tea Company decision backed by 
the inference from the decision of the judicial committee 
of the Privy Council in the case oi S. L. Mathias, arisen 
in U. K. where actually major portion of the sale takes 
place. Therefore the sterling Tea companies may be al- 
most successful in establishing that their companies are 
non-resident. The weakness in the argument lies in the 
fact that the Privy Council refrained from answering, in 
the Mathias’s case, as to where the agricultural income 
arose — it only answered that Section 4(2) 2nd proviso did 
not apply. [See Section 42(3) which provides that manu- 
facturing profits in India will be taxed.] 

Illustration 31 : 

Lucknow Investment Company, Limited. 

(Ordinarily Resident Company). 

The company received Rs. 20,068-0-0 (gross) from 
foreign investments and did not bring it into India and 
received Rs. 22,021-14-0 (net) from dividends of various 
Indian Companies as per Profit and Loss A/c below : — 


To Managing Agents^ 

By Dividends 

from Invest- 

remunerati on E s .3,250-0-0 

ments : — 


,, General Charges 1,870-0-0 

Foreign 

Es. 13,858- 2-0 

,, Difference in 
exchange 1,200-0-0 

,, Share Transfer 

Stamps and Fees 1,630-0-0 

,, Interest 2,520-0-0 

,, Net profit 25,410-0-0 

Indian 

E8.22,021-14-0 

Es.35,880-0-0 

F. 16 


E8.35, 880-0-0 
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F^olution : — 

Statement of Income 

(1) Foreign income received outside India and not brought into 
India Its. 20,068-0-0. (Gross.) 

(2) Dividends received in India after deduction of tax at 
source Es. 22,021-14-0 (net) or 

Es. 26,100- 0-0 (gross). 

Expenses allowed: — 

Eemuneration Es. 3,250-0-0 
General charges 1,870-0-0 
Interest 2,520-0-0 

E8.7640-0.0 

Therefore Expenses allowed 

(1) 7640 ^Ks. 2,950-12-11. 

12) |fS^5 X 7640 = Rs. 4,689-3-1. 

Total Income : — 

(1) I oreign income received outside India and not brought 

into India (gross) Ke. 20,068-0-0 

Less expenses 2,950-12-11 

” statutory deduction .1,500-0-0 

Re. 7450-]2-n Rs. 7,450-12-11 
Es. ] 2,617-3-1 

(2) Dividends in India Rs. 26,100-0-0 

Ih'ss expenses 4.689-3-1 

Rg. 21,410-12-11 

Rs. 34,028-0-0 

I. T. on Rs. 34,028 at 30 pies =R8. 5,315-12-0 

Less relief Rs. 26,100-0-0 (gross) 

Rs. 22,021-14-0 (net) 

Credit Sec. 18(5) Rs. 4,078-2-0 ^Rs. 4,078-2-0 


I. T. payable Rs. 1,237-10 
Super-tps »t -/I/- flat rate on Rs. 34,Q28=Rs. 2426-12-0. 
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Note. — (a) When an individual has a large amount 
of income from securities or house properties, he should 
make a private limited company with them. The advan- 
tage will be that this company will be super-taxed at -/!/- 
in the rupee. In his individual assessment, had it not 
been a limited company, the income-tax rate would have 
soared up and also a larger super-tax would have been 
payable as individual. 

(b) Such company, if assumed to be U. K. company, 
should remodel the company slightly by 

(t) Converting some of its Indian securities into 
English Securities to make the foreign in- 
come more than Indian income and 

(ii) Showing that the managing director remains 
in England and controls the policy, 

and then the company would be non-resident and no 
tax would be payable except on the Indian income. 

(c) Refund on the foreign income will be allowed 
under Double Income-tax Relief Sections. 

(d) The Act provides that a company is resident if 
its income arising in British India in that year exceeds its 
income arising without British India. An obvious diffi- 
culty arises as to whether agricultural income should be 


counted — an instance 

is given below : — 

Foreign Income. 

British Indian Income 

Rs. 40,000-0-0 

Rs. 44,000-0 0 of which 

(a) Agricultural Rs. 24,000-0-0 

(b) Non-agricultural Rs, 20,000-0-0 


The word ‘income’ (not “assessable income”) has been 
used. 

Agricultural income is also income though it is not 
added for assessment purposes but for purposes of Section 
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4A(c)(6), i.e., comparison of two incomes, whether agri- 
cultural income should be taken into account or not ds a 
ticklish problem. Arguments seem to be against inclu- 
sion on the basis of the decision in Nagin Chand Shiv 
Sahai vs. C.I.T., Punjab, 1938, I.T.R. 534 where the 
judgment stated that the word “income” “connotes the 
assessable figure”, though the judgment was dealing with 
another section (Section 28). To give an ordinary con- 
struction to this word, income should include agricultural 
income. 

In the old Act the expressions “deemed under the 
provisions of the Act to accrue, arise or be received in 
British India” referred to the specific provisions of the 
old Act, viz., 4(2), 7(2), 11(3) and 42. 

But in the new Act the words “under provisions of 
the Act” have been omitted with the result that the 
word “deemed” has to be interpreted and ascertained. 

In the old Act the question of domicile was very im- 
portant but in the new Act what is very important is the 
question of residence. 

Note. — (1) Mere recording (of profits derived else- 
where out of British India) in the Balance Sheet prepared 
in British India is not a case of profits “deemed to be 
received or brought into British India.” 

(2) The expressions “accrue or arise” point at owner- 
ship, while “received” is actual possession. There does 
not seem to be any appreciable distinction between the 
words ‘accrue’ and ‘arise’. They mean the same thing, 
but if any very fine and subtle distinction exists it is in the 
use of the terms, e.g., interest on securities accrues and 
income or profit of a business arises. 

In Subranianyan Chettier vs. C.I.T. Madras, (1935 I.TiR 
295), assessee had business both in Tinnevalley and Penang (out- 
side British India). He contracted a debt in his Tinnevalley 
Shop. In order to repay this debt he issued to his creditor ‘hundis’ 
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on his Penang firm; the debt was thus discharged. It was decided 
that it was a case of constructive receipt as discharge of Tinneval- 
ley debt amounted to a receipt in India by the Assessee of his 
gains outside British India. 

In Saunders C.I.T. U.P., (1932, 5, I.T.C, 453), Bishop of 
Lucknow was paid from a fund in IT.K. and the allowance was 
payable only in IJ.K. The Allahabad High Court held that the 
income accrued in India. 

In Sir T. Vijayaraghavacharya’s case (1930 I.T.E. 317), he was 
paid in U.K. The Lahore High Court decided that “}>ay, leave 
salary, pension paid outside India to persons residing in India’' 
was exempt from tax just as payment made to persons residing 
out of India. Therefore in this ease income has been taken lo 
arise at the place where payment to the" assessee has been made 
— not where ‘^earned” nor where the source is situated. 

In the matter of V.G. Every in the Calcutta Higli Court 
(1937, I.T.ll. 210), Justice Panckridge observed: — ‘Mn my 
opinion, the words arcruituj and arising are very wide and I am 
in full agreement with those decisions of the Bombay High Court, 
which have laid it down that they mean something different from 
being received. This view" receives support from the language of 
section 4(2) which specifically recognises that income, ju'ofits and 
gains may arise or accrue at one place and be received at another.” 

For an answer to item 6 (on page 2) the following 
case is more or less appropriate : — 

In C.I.T. Bombay vs, Tlie Ahmedabad Advance Cotton Mills, 
Ltd., (1938, I.T.ll. 31) an income arose in England from sterling 
investments. This income was then utilized in purchasing some 
assets for the Bombay Company. When this machinery w^as 
brought to feombay, the question naturally arose as to whether 
income to the extent of the value of the machinery is not income 
remitted to India and as such taxable. The Bombay High Court 
held that income was not brought but capital asset was brought 
to India and therefore not taxable. 

In C.I.T., Bombay, w. Chunilal Mehta, 1938, I.T.R. 
521, the Privy Council gave its judgment on the follow- 
ing case : — 

“The assessee has been trading in Bombay for several years 
past as broker and speculator in cotton, silver and other commo- 
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dities. He has his office in Bombay only. He has also income 
from properties and dividends on shares in joint stock companies. 
As regards the speculation business, the assessee does this on his 
own account as well as on account of his constituents and he car- 
ries on his business not only with parties in British India but also 
with parties outside British India, e.g*, at Liverpool, London 
and New York. Profit or loss from such business as is done on 
his own account is his. As regards business done on account 
of his constituents, he charges brokerage and the profit or loss 
arising therefrom is theirs. 

As ill this connection, it is necessary to have some idea of 
the exact manner in which the assessee does this speculation busi- 
ness, I beg to refer here to an actual transaction to show how it 
was put through. Taking up the New York Cotton Exchange, 
on October 29, 1930, the assessee sent a telegram to A. Norden 
& Co. of New York asking them to “Buy 600 March at tlie closing”. 
This was done at 11*74 cents per pound (a bale containing 500 
lbs). On December 1, the assessee sold the 500 bales by sending 
again a telegram to the above firm asking it to sell. Tlie difference 
between the purchase and sale price amounted ilius to dollars 2,350 
which the assessee had to pay along with the amount of dollars 
90*21 charged by the firm on account of brokerage and other ex- 
penses. The assessee neither paid the purchase price nor re- 
covered the sale price nor did he take or give delivery of the 

said 500 bales. He paid only the difference between the two 
I)rices. (This is also wdiat he would do with a broker in Bombay 

while dealing with a party here.) All that is to be done in a 

business of this kind is thus merely to issue an order to a broker 
for forward purchase or sale and then issue another order closing 
the transaction. 

These considerations lead their Lordships to tfte conclusion 
that under the Indian Act a person resident in British India 
carrying on business there and controlling transactions abroad in 
the course of such business is not by these mere facts liable to tax 
on the profits of such transactions. If such profits have not been 
received in or brought into British India it becomes or may 
become necessary to consider on the facts of the case where they 
accrued or arose. Their Lordships are not laying down any rule 
of general application to all classes of foreign transactions, or even 
with respect to the sale of goods. To do so would be nearly im- 
possible and wholly unwise — to use the language of Lord Esher 



SECTION 4 


127 


in Ericlisen vs. Last. They are not saying that the place ol 
formation of the contract prevails against everything else. In 
some circumstances it may be so, but other matters — acts done under 
the contract, for example — cannot be ruled out a 'priori. In the 
case before the Board, the contracts were neither framed nor 
carried out in British India; the High Courtis conclusion that the 
profits accrued or arose outside British India is well founded. 

Therefore, for the determination of the place where 
profits have accrued, the principal determining factors 
are : — 

(a) the place of formation of contract, 

(b) the place of sale, and 

{c) the place of the receiving agent. 

In the matter of Howrah- Amta Light Railway, Co., 
Ltd. (1928, A.I.R. 579), there was an agreement between 
a District Board and a Tramway Company as to the free 
use by the latter of as much portion of a certain road as 
was necessary for laying a tramway. The judgment of 
Rankin C. J. runs as follows : — 

• • • • If is the fifth clause which is the most important: 

If and whenever the net profits of the company in respect of the 
said tramway from Howrah to Amta should be in excess of 4 jmr 
cent, upon the capital for the time being of the company such 
surplus profits shall be divided between the company and the 
Board in equal moieties,’^ 

‘'Now the second question to which I have referred has refer- 
ence to the sum which the Tramway Company, the"Light Railway, 
has to pay to the Histrict Board as being one half of the surplus 
profits in excess of 4 per cent, upon the capital for the time being. 
In my judgment this is a typical case in which to apply the well- 
settled principle that the destination of profits has got nothing 
to do prima facie with the question whether they are liable to 
income-tax. What may be done with the profits after the tax 
has been paid upon them is a different matter, but the question 
is whether the company in this case is liable to pay income-tax 
upon its profits or only upon that part of its profits which it does 
not hand over to the District Board under Clause 5.^' 



128 


INCOME-TAX LAW AN® ACCOUNTS 


In the case Raja Raghunandan Prasad Singh vs. 
C.I.T., Bihar, 1933, I T.R. 113, it was decided that the 
interest on a mortgage does not accrue to the assessee when 
the date falls due, but within the meaning of section 4 it 
accrues when it is actually received. In this case Justice 
Das quoted Lord Wrenbury’s judgment in the case of St. 
Lucia Usines and Estates, Co., Ltd. (1924) : — 

“The words ‘income arising or accruing’ are not equivalent to 
the words ‘debts arising or accruing’. To give them that meaning 
is to ignore the word ‘income’. The words mean ‘money arising 
or accruing’ hy way of iru-ome. There nnrst be a coming in to 
satisfy the word income.’’ 

Section 4(1). 

Exphinativn 2 . — Income which would he chargeal)le under 
the head ‘Salaries’ if payable in British India and" not being 
l)cnsion payable without India shall be deemed to accrue or arise 
in British India wherever paid if it is earned in British India. 

This will cover such cases, where, by agreement, salary 
or allowances or any remuneration is payable in U K., 
though the men would be working in India. Pension, 
however, which comes under salary, when payable with- 
out India, will not be included in the total income. Pen- 
sion seems to be the only remnant out of the exemptions 
given under section 60 in respect of leave pay, etc. The 
withdrawal of the exemption of leave pay, etc., drawn ir 
U. K. or from colonial Treasury has been a very desirable 
modification. 

The author gave a suggestion in the first edition as 
follows : — 

“A rupee company in India has some sterling investments in 
ir.K. The dividends declared out of the rupee company profits 
were paid to British shareholders from the interest on sterling 
securities. As the law now stands, because the income from sterl- 
ing securities is not remitted to British India, it is not taxable, 
but is it not a clear case of constructive receipt and should not 
interest on sterling securities to the amount of dividends distri- 
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buted in England be included in the total income of tlie rupee 
company and be taxed?” 

Section 4(1) Explanation 3 quoted below meets the 
above case. 

Explanation ,3 — A dividend paid without British India shall 
bo deemed to be income accruing or arising in British India to 
the extent to which it has been paid out of profits sub.iected to 
income-tax in British India. 

Section 4(2). 

For the purpose of subsection (1), w'here a husband is not 
resident in British India, remittances received by his wife resident 
in British India out of any part of his income which is not includ- 
ed in his total income shall lie deemed to be income accruing in 
British India to the wife. 

Remittance sent by husband (in U. K.) will be taxed 
if the husband has not paid tax in U. K. on it. Thus a 
person who has no connection with British India beyond 
maintaining his wife in British India will not escape 
taxation. The same slice of income (which is now a 
remittance) should not be taxed twice. When such a 
remittance is taxed, it will come under Section 4(l)(a). 

Section 4(3). 

The Act does not apply to the following classes of 
income (both for Income-tax and Super-tax) : — 

(i) Income claiming exemption must arise from 
'property held in Trust or other legal obligation. 

(ia) Income from business carried on on behalf of 
religious or charitable institution, 

if the income is applied solely to the purpose of a 
charity and either 

(а) the business is carried on in the course of the 

carrying out of a primary purpose of the 
charity or 

(б) the business is carried on mainly by the bene- 

ficiaries. 


F, 17 



130 


INCOME-TAX LAW AND ACCOUNTS 


(w) Voluntary contributions received by a religious or 
charitable institution, 

(Note . — No question of trust, etc., as above.) 

(m) Income of Local authority, 

(iv) Interest on securities held under Provident Funds 
Act, 1925, 

[vi) Special allowance, benefit, etc., to meet expenses 
wholly, necessarily incurred, 

{vii) Casual and non-recurring income. 

{viii) Agricultural income, 

(ix) Income of Trustees on behalf of recognised 
Provident fund. 

Section 4(3) (1) — Income which claims exemption must 
arise from property held in Trust. Exemption refers 
to : — 

(а) Income from property which is dedicated 

absolutely. 

(б) In case of qualified dedication, so much of the 

income as is applied or finally set apart for 
application to religious or charitable 
purposes. 

“In the case of absolute dedication, i.e., where there is no 
outstanding secular interest reserved hy the trust, the exemption 
is complete. In the case of qualified dedication, the trust reserves 
a secular interest to beneficiaries, Shebaits or heirs of the founder, 
etc. This secular interest is assessable to income-tax. Suppose 
60 per cent, is under the trust applicable to religious or charitable 
purposes and 40 per cent, distributable among the heirs of the 
settlor. The 40 per cent, is assessable. Suppose also that only 
50 per cent, is actually applied or set apart for religious or chari- 
table purposes and the heirs of the Shebaits misappropriate 10 per 
cent. The 10 per cent, is under the section also assessable. 

The maintenance of a Shebait may or may not come within 
the category of religious or charitable purpose. It depends on 
the circumstances of the case. If, for instance, a dedication is 
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absolute and a small portion of the income is given to the Shebait 
for his remuneration for carrying out the trusts of the endownment, 
it would not be secular. If, on the other hand, a fixed sum is 
given to religious or charitable purposes and the residue of the 
income is given to the Shebait for his maintenance, the residue 
would be held to be secular. 

The test is whether a suit for partition lies for division of the 
residue. If it does, then the re.sidue is secular and assessable. In 
such case, any portion of the dedicated, i.c., ordinarily exempted 
income which may be misappropriated would also be assessable.” 
(I.T.M.) 

Note. — (1) Property may be dedicated to religious 
purposes still it may not come under the section. 

(2) It need not be a formal trust. But there must be 
legal (by usage or custom) obligation to apply the income 
to charitable or religious purposes. (Eggar vs. C.I.T., 
Rangoon, 1927, 2, I.T.C. 286.) 

(3) If the property is held under trust wholly for 
religious purposes, the Income-tax Officer has nothing to 
enquire as to how the income has been applied. When 
the property is held under trust in part only, the fact that 
income has been “finally set apart” will be enough for 
Income-tax Officer. 

(4) Property in this section means securities, busi- 
ness and all other properties. 

(5) ‘Other legal obligation’ refers to Wakfs or Hindu 
Endowments. 

(6) A ‘Debottar’ created by Hindu Law is not a 
trust. The shebait is not the trustee — certain duties are 
common — the legal property vests in the deity — shebait is 
manager of the deity. 

(7) The question is that whether a private debottar or 
a private Wakf for benefit of the public can be said to 
be under Trust. Probably not. 
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(8) The trust may be either express or implied. But 
the implication or inference must be fully justified by the 
provisions included in the deed or document. 

(9) Charitable purpose includes relief of the poor, 
education, medical relief and advancement of any other 
object of general public utility, e.g., University, Dharam- 
sala. Poor Feeding House, Dispensary, Hospital, School, 
Pinjrapool, etc. 

(10) A hospital, school or college, etc., need not 
necessarily be charitable. Such things when proprietary 
will be taxed. 

(11) An institution meant for professional examina- 
tion is not charitable. 

(12) Whether any organisation is charitable or not 
is a question of fact and intention. 

(13) Mere* benefit, benevolent or liberal purpose will 
not necessarily bring it within section 4(3). It must be 
income from property held in trust (Eggar vs. C.I.T., 
Burma, 1927, 2, I.T.C. 286). 

(14) If a ‘Temple’ is made a member with other in- 
dividuals as members of a registered firm, the firm cannot 
claim exemption for the share of the temple because in- 
come is not derived from property held under trust. 
(Lachman Das Narain Das, Cawnpore, 1926, 1, I.T.C. 
378.) 

(16) There should be 

(а) permanent dedication, 

(б) entire or substantial dedication, 

(c) definite part of the property should be dedicat- 
ed. 

(M.I.R., Malak m. C.I.T., 1930, P.C. 226). 

(16) If an assessee could completely alter the nature of 
the fund, and change its management as he liked, and if 
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also distribution of the proceeds was in his control, it 
would lack the real elements of trust and his claim for 
exclusion of income would not be accepted. 

(17) The disbursements were within the control and 
volition of the assessee. There was no setting apart or 
specification of any part of the property for the charitable 
purpose. There was no fixity of objectives because wide 
discretion was given. The claim for exclusion of income 
was not accepted (Probynabad Stud Farm vs. C.I.T., 
Punjab, 1936, I.T.R. 114). 

(18) “ That part of the income of a private religious 
trust which does not enure for the benefit of the public” 
is not exempt from tax. 

(19) A community or one definite section of the 
public will be included in the expression “public”. 

(20) If a Trust fails to establish its case for exemp- 
tion under Section 4(1), then the Trustee will be assessed 
under Section 41. 

(21) The Musalman Wakf Validating Act of 1913 
fully recognises wakf which is solely intended for mainte- 
nance of assessee and his children. But as the income 
was not devoted wholly to religious or charitable purposes 
it could not be income within Section 4(3)(i). (Umar 
Baksh vs. C.I.T., Punjab, 1932, 5, I.T.C. 402.) 

(22) Where the income of the wakf is specifically 
allocated to a person, tax will be payable according to the 
total income of the person. 

(23) Where the income of the wakf is not specifically 
allocated to a person or to public charities, tax will be 
payable according to the maximum rate of income-tax. 

(24) Where the income of the wakf is specifically 
allocated to public charities, no tax is payable. 

A Malioinedaxi who owned several immovable properties exe- 
cuted a deed of walcf iu respect of them under which he appointed 
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himself, his wife and his two sons mutawalees and conveyed to 
them these properties to he held in trust for the purposes declared 
therein. The mutawalees were directed to collect the rents, and, 
after defraying* all charges, to pay l/8th of the balance of the 
income to the settlor’s wife for life and the other 7/8ths to the 
settlor’s children. After the death of the wife the l/8th was to 
follow the other 7/8ths and after the extinction of all the children 
and remoter issue of the settlor the properties were to be held for 
the use of charitable, religious or pious purposes for the benefit 
of Sunni Halai Memons. 

Held, (1) that the properties, though validly given as wakf 
under the Mussalman Wakf Validating Act, were not held for 
charitable or religious trusts; (2) that though the mutawalees con- 
stituted an association of individuals within the meaning of Sec. 3 
of the Indian Income-tax Act, they were not the ‘owners’ of the 
properties within the meaning of sec. 9 of the Act and could not 
be assessed as regards the income of the wakf properties; but the 
income-tax authorities were bound to assess the beneficiaries di- 
rectly in respect of the income of the wakf. 

Beaumont, C. J. — Though the language of sec. 9(1) seems to 
involve that the assessee must be the owner of the property from 
which the incoine is derived, in order to bring the section into 
conformity wdth the general scheme of the Act it is necessary to 
read the words ‘of which he is the owner’ as meaning ‘of which 
annual value he is the owmer’. 

Rangnekar, J. — The whole object of the Act is to tax the 
income of the subject where it is found. If the income is found 
with the beneficiary he is primarily liable to be taxed, and if the 
income is found wdth the trustee, then it is the trustee who is 
liable. (C.I.T., Bombay vs. Abu Baker Abdul Bahman and 
others 1939, I.T.R. 139). 

In Trustees of the Tribune, Lahore, 1939, I.T.R. 

415, 

a person wdio owned a press and a newspaper created a trust 
by his will by wLich his property in the stock and goodwill of the 
press and newspaper was made to vest permanently in a committee 
of certain numbers. It was the duty of the said committee of 
trustees under the will ‘to maintain the said press and newspaper 
in an efficient condition, and to keep up the liberal policy of the 
said newspaper, devoting the surplus income of the said press and 
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newspaper after defraying all current expenses in improving the 
said newspaper and placdng it on a footing of permanency/ It 
was also provided by an arrangement made subsequently that in 
case the paper ceased to function or for any other reason the sur- 
plus of the income could not be applied to the object mentioned 
above, the same should be applied for the maintenance of a college 
which had been established out of the funds of anolher trust 
created by the same testator. There was a surplus income in the 
hands of the trustees after defraying the expenses of the press and 
the newspaper and on a reference by the Commissioner of Income- 
tax as to whether this income was liable be assessed in the hands of 
the trustees, it was held by the Lahore High Court per Young, 
C. J., and Addison, J., (Tek Chand, J., dissenting) that 
the income in question was not income derived from property 
held under trust for charitable purposes as that expression is de- 
fined in Section 4(3) of the Indian Income-Tax Act and was assess- 
able to income-tax. 

Ob appeal to Privy Council, Held, reversing the 
judgment of the High Court — 

that the object of the settlor was to supply the province 
with an organ of educated public opinion and this was prima facie 
an object of general public utility. Though a trust for conducting 
a newspaper as a mere vehicle for the promotion of a particular 
political or fiscal opinion may not be within the exemption, where 
the object is to disseminate news and ventilate opinion on matters 
of public interest, the fact that the paper may have, or may 
acquire, a particular political complexion would not take away 
its exemption. 

Section 4(3) (ii). It exempts the income of religious 
or charitable institutions : 

{a) which is derived from voluntary contributions, 
and 

(&) which is applicable solely to religious or chari- 
table purposes. 

‘‘To secure exemption under clause {i) or clause {H) of section 
4(3) the income of religious or charitable institutions and income 
derived from property held for religious or charitable purposes 
peed not be actually spent on religious or charitable purposes 



136 


INCOME-TAX LAW AND ACCOUNTS 


in the year of receipt. It is sufficient if it is set aside for those 
purposes. In the case of mixed trusts, the income-tax authorities 
aie required lo e?iquire into tlie application of the income. Where 
property is held in part only for religious or charitable purposes a 
proportionate share of any exi)enses incurred oti management 
should be considered as applied to those ]>urposes.” (I.T.M.). 

Voluntary contributions are exempt like those given 
to Ram Krisna Mission — not those voluntary contributions 
which are given in exchange for some benefit or advantage. 

It seems private Delwttar and private wakfs can 
come under this. 

Section 4(3) (iii). The income of local authorities. 

“Local authority means a municipal committee, district board, 
body of port commissioners or other authority legally entitled 
to or entrusted by the GoTernment with Ihe control or manage- 
ment of a munici])al or local fund.’’ 

Note. — ( 1) Local authority includes harbour trust 
boards, improvement trusts, inland navigation boards, 
water boards, etc. 

(2) According to the previous Act, all incomes of a local 
authority were exempt from tax. 

According to the new Act of 1939, all incomes are 
exempt except income from trade or business carried on by 
it outside the jurisdictional area of such a body. Hence, 
the income from supply of any commodity or any service 
within its own area shall not be assessable. 

(3) If the Calcutta Corporation takes up the Calcutta 
tramway company, then profits from this large business 
will not be brought under tax, unless, and to the extent, 
the Corporation extends its services beyond its own area. 

(4) It pays income-tax at the highest rate (30 pies). 

(5) It pays Super-tax at one anna on every rupee. 

Section 4(3) (iv). Interest on securities which are' 

held by or are the property of any Provident Fund ‘ to 
which the Provident Funds Act of 1897 (now Act XIX of 
1925) applies, 
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Note. — (1) Provident Funds are invested in Trustee 
securities (section 20 of the Indian Trust Act). 

(2) These are Provident Funds of public servants or 
quasi -public servants, the constitution and control of 
which are regulated by Provident Funds Act and rules 
made thereunder. 

(3) The Manager of the Court of Wards is a Govern- 
ment servant for the purpose of the Provident Funds Act. 
(Rutherford vs. C.I.T., Bihar, 1931, 5 I.T.C. 71.) 

Section 4(3) (s). Which has been omitted by the 
Amendment Act of 1939, ran as follows : — 

“ Any capital sum received — 

(a) in commutation of pension, or 

(ft) in the nature of consolidated compensation for 
death, etc., 

(c) in payment of insurance policy, or 

(d) as the accumulated balance or at the credit of a 

subscriber to any such fund.” 

The above has been omitted on the ground that these 
items of receipt are of capital nature beyond a shadow of 
doubt. The Legislature thinks that inclusion of these 
items is wholly superfluous particularly in view of the 
observation of the judicial committee in the case of Shaw 
Wallace : “Some reliance has been placed in argument 
upon S. 4(3) (?)) which appears to suggest that the word 
‘ income ’ in this Act may have a wider significance than 
would ordinarily be attributed to it. The sub-section says 
that the Act ‘ shall not apply to the following classes of 
income,’ and in the category that follows, clause (v) runs 
‘ Any capital sum received in commutation of the whole 
or a portion of a pension, or in the nature of consolidated 
compensation for death or injuries or in payment of any 
insurance policy, or as the accumulated balance at th 
credit of a subscriber to any such Provident Fund.’ 

F. 18 
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Their Lordships do not think that any of these sums, 
apart from their exemption, oould be regarded in any 
scheme of taxation as income, and they think that the 
clause must be due to the over-anxiety of the draftsman to 
make this clear beyond possibility of doubt.” 

Inspite of these observations of the Privy (Council 
and the assurance of the Legislature, the author ventures 
to think that the section ought not to have been omitted. 
Opinions change — interpretation of Privy Council may 
also change with lapse of time; Legislature may also 
change its attitude and views. An instance to the point 
is not very far — Debenture has always been regarded as a 
capital asset — according to Indian and English concep- 
tion of law, according to all principles of accountancy but 
by the Amendment Act of 1939, Debenture-bonus has been 
included in income; thus conception of law has to change 
in order to suit exigencies of a situation. 

In the Objects and Reasons, the following occurs : — 

Till' Privy Council (in Shiiw Wallace case. — 6 I.T.C. 178) 
lias ruled that capital sums received in commutation of pen.sion or 
as consolidated compensation for death or injuries or in payment 
of an insurance policy or as the accumulated balance from a Gov- 
ernment Provident Fund could not in any scheme of taxation be 
regarded as income. Specific exemption therefore is superfluous 
and the provision is deleted. 

The above statement does not seem to be quite correct. 
It is true that this view has been expressed by the Judi- 
cial Committee but it is not a ruling — it is by way of obiter 
dictum. It is, therefore, not so forceful as is made to 
appear. The statement of objects and reasons given in 
the draft Income-tax Bill has also no legal force. 

Besides, the very fact that such an exemption which 
was statutory up to March, 1939, had been deleted by the 
amendment Act of 1939 would probably be used, after a 
lapse of time, as a strong argument indicating the con- 
trary view (i.e., these are items of income). Where the 
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law does not give definite sanction, the question of inten- 
tion will be of little avail. To understand this point of 
view, the following are of interest : — 

In Balaji Rao vs. C.I.T., Madras, 1935, I.T.R. 461, 
it was decided that gratuity paid in a lump sum in lieu of 
pension was taxable. 

In Partington vs. Attorney General (1869) Lord 
Caisus observed as follows : — 

“If the person songht to be taxed conies within the letters of the 
law he must he taxed however great the hardship may appear to 
the judicial mind to be. On the other hand, if Ihe crown seeking 
to recover the tax, cannot bring the subject within the letter of law, 
the subject is free, however apparently within the spirit of the law 
the case might otherwise appear to be. In other words, if there 
be admissible, in any statute, what is called an equitable construc- 
tion, cerlainly such a construction is not admissible in a taxing 
statute, where you can simply adhere to the words of the statute.” 

For an answer to item 12 (page 3) before 1. 4. 1939, 
section 4(3 )(p) could have been referred to but with its 
deletion, the case of Shaw Wallace will be referred. It 
is admitted there that commuted pension and some other 
allied incomings are capital without the shadow of doubt. 

(1) Pension monthly received is taxable. 

(2) Commuted pension exempt from tax. 

(3) Lump sum gratuities in lieu of pension are 
taxable. (Bahaji Rao’s case). 

(4) Gratuities received as gifts may be exempt. 

(5) Accumulated balance includes not only contribu- 
tions and subscriptions but also interest thereon. 

Section 4(3) (yl). Any special allowance, benefit or per- 
quisite specifically granted to meet expenses wholly and 
necessarily incurred in the performance of the duties of 
an office or employment of profit. 

Note. — (1) Perquisite means “ any casual emolu- 
ment, fee or profit attached to an office or position in addi- 
tion to salary or wages.” 
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(2) Perquisite is taxable like salary, but the above 
‘'special allowance, benefit, perquisite, etc/’ are exempt 
if the two following conditions are satisfied : 

(а) The allowance must be specifically granted to 

meet the extra expense thus caused to the 
employee and that extra expense only. 

(б) The expense incurred by the employee must 

be wholly and necessarily incurred in 
the performance of his duties as an 
employee. 

It is thus a question of fact in each case whether 
house rent allowance or the value of rent-free quarters is 
exempt from the tax, but the following examples will 
show the lines on which decision should be made : 

(a) A currency officer is granted rent-free quarters in Ids 
currency office. He will be liable to tax on the value of his rent- 
free quarters. 

(t) A Government office has its headquarters in Bombay, but 
proceeds for some months in the year elsewhere and grants its 
ministerial establishment house rent allowances or rent-free 
quarters in the place to which it proceeds with the specific object 
of providing for the maintenance of the second. The allowance 
or value of rent-free quarters will be exempt. 

(c) In all cases where rent-free houses form part of the per- 
quisites of an employee, the cash value of such a house to the 
occupier need not ordinarily be deemed to be more than 10 per- 
cent of the salary of the employee. 

(d) The ^^Delhi moving allowance’’ and ^^Delhi camp allow- 
ance” are exempt. 

(e) OfBcers and other ranks of the Army in India (British 
and Indian) are exempt from tax so far as the following allowances 
are concerned: — 

Messing, syce, forage, meal money and clothing allowance, 
outfit allowance, horse allowance, tentage, travelling, 
etc. 
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Emotion 4(3) (Tii). Casual gains : 

Any receipts not being receipts arising from business 
or the exercise of a profession, vocation or occupation, 
which are of a casual and non-recurring nature, or are 
not by way of addition to the remuneration of an 
employee. 

The following two conditions must be satisfied before 
any income or profits can be exempted as casual : 

(1) they must not be the proceeds of a profession, 

vocation or employment, or arise from 

business, that is, from “ any venture or 

concern in the nature of trade, commerce or 

manufacture,” and 

(2) they must not be annual. 

Both these conditions must be fulfilled. The exemp- 
tion also is specifically not to apply to any gratuity to an 
employee for services rendered so as to avoid the possibility 
of any ambiguity in connection with the use of the word 
“gratuity” in section 7(1). The following are illustra- 
tions of the effect of the provisions of section 4(3) (vn) : 

(1) A purchases a house with a view to re-selling it at a 
profit. His profits from the transaction are liable to income-tax 
(even although it be an insolated transaction). B purchases a 
house for his own residence and later on sells it at a profit. His 
profit is not liable to the tax. 

(2) A wins a prize in a lottery or a bet on the race-course. 
His receipts therefrom are not taxable. B is a bookmaker. His 
profits from betting are taxable. 

(3) A is a professional beggar. His receipts from mendicancy 
are not exempted from the tax by this sub-section. 

(4) A makes a practice of speculating in the purchase and 
sale of shares. His profits therefrom are liable to the tax. B 
purchases Indian War Loan 1929 — 1947 at 95 redeemable at par. 
The premium received on redemption after a period of years is 
not liable to the tax. On the other hand the yield from Treasury 
Bills arising from their issue at a discount and repayment at 
par ofter 12 months or some shorter period is liable to the tax under 
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section 12, tliongh as this yield is not interest, the tax is not 
deducted at tlie source under section 18(3). 

(5) A man writes a book. His receipts from its sale are 
taxable. 

(6) Lump sum legacies are exempt; annuities granted under 
a will are not exempt.^' (I.T.M.) 

For an answer to items 9, 10, 11 (pp. 2, 3) it should be 
referred to casual income. They are not taxable. 

In C.I.T. Burma J. I, Milne, 1934, I.T.R. 25, 
the case was as follows : — 

In (ionsideration of a sum of Es. 10,000 advanced by the 
assessee to a mining engineer for working certain mines the latter 
promised to pay the assessee in the event of the mines being sold, 
a sum equal to one-third of the total consideration which he might 
receive by the sale of all the mining areas held by him. The 
mines were sold and under this agreement the assessee received 
£0,000 ill <‘ash and vdiares of the face value of £9,000. Income- 
tax wuvS claimed from the assessee on tlie amount of £ 0,000: 
Held, that £ (),0(X) which had accrued to the assessee did not form 
part of the profits or gains of any busimess carried on by the 
assessee within section 10 of the Income-Tax Acd; nor was it profits 
or gains derived from other source's’ within section 12; it was a 
receipt, not being a receipt arising from business, of a casual and 
non-recurring nature witliin section 4(3)(ci/) of the Income-Tax 
Act, and as such not assessable to income-tax. 

Held, further, that the f('e of Es. 100, Avhich must accompany 
an application for reference under section 06(2), Income-Tax Act, 
forms part of the costs of, and incidental to, tlie reference, which 
the court in its discretion may award in a proper case to the 
assessee. 

When an employee is about to get a gratuity, he should 
see that he gets it as a gift, as a token of gratitude or merit 
(not past services) in which case, it should be regarded as 
a casual gain. 

Section 4(3)(viii). Agricultural income. 

This has been discussed in Section 2. 

Section 4(3) (ix). Any income received by trustees on 
behalf of a recognised Provident Fund. 
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Note: — 

(1) Definition of “Recognised Provident Fund” is 
given in section 58A, etc. 

4A.. For the purposes of this Act — 

(a) any individual is resident in British in any year if he — 

(i) is in British India in that year for a period amounting 

in all to one hundred and eighty-two days or more; or 

(ii) maintains or has maintained for him a dwelling place 

in British India for a period or periods amounting in 
all to one hundred and eighty-two days or more in 
that year, and is in British India for any time in that 
year; or 

(iii) having within the four years preceding that year been 

in British India for a period of or for periods amount- 
ing in all to three hundred and sixty-five days or more, 
is in British India for any time in that year otherwise 
than on an occasional or casual visit; 

(b) a Hindu undivided family, firm or other association of 

persons is resident in British India unless the control and 
management of its affairs is situated wholly without 
British India; and ... 

(c) a company is resident ih British India in any year (a) if 

the control and management of its affairs is situated 
wholly in British India in that year, or (b) if its income 
arising in British India in that year exceeds its income 
arising without British India in that year. 

4B. For the purposes of this Act — 

(a) an individual is * not ordinarily resident ’ in British India 
in any year if he has not been resident in British India 
in nine out of ten years preceding that year or if 
he has not during the seven years preceding that year 
been in British India for a period of, or for periods 
amounting in all to, more than two years; 

(b> a Hindu undivided family is deemed to be ordinarily 
resident in British India if its manager is ordinarily 
resident in British India; 

(c) a company, firm or other association of persons is ordi- 
narily resident in British India if it is resident in 
British India. 
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Control and Management. — The para 31 of the Report 
of the Royal Commission on the Income-tax in England of 
1920 runs as follows : — 

“Briefly it may be stated that a company, wherever it may 
be incorporated, is deemed to reside at the place from which the 
effective control of its operations is exercised. Where its seat of 
control is within the U.K. the company, in the same way as any 
other British Eesident, is liable to be assessed to income-tax on the 
profits of the whole of its trading operations, whether they are 
carried on within the U.K. or elsewhere.” 

In the case of joint stock companies incorporated in 
England, though it may be shown in many cases that man- 
agement is in India, still, the broad fact cannot be ignored 
that the control lies in U.K., because, the shareholders 
meet in the Annual General meeting in U.K., for final 
disposal of all important matters of administration and 
policies. 

Definitions : — 

(1) An individual is Resident in British India, 

(a) if he is in British India in that year for 182 
days or more; or 

{h) if he maintains a house in British India for 182 
days or more and is in British India for any 
time in that year; or 

(c) if he is in British India for 365 days or more 
within the four years preceding that year 
and is in British India for any time in that 
year (except on a casual visit) 

Note — {i) The assessee must in every case be in Bri- 
tish India in the year of assessment. 

(«) Two conditions have to be satisfied in each of (&) 
and (c) above. 

{Hi) Occasional or casual visit will not bring the 
visitor within the mischief of (c) above. 
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{iv) The expression ‘any time’ should be noted. 

(2) A Hindu undiTided family, Firm or other asso- 
ciation of persons is resident in British India unless 

• the control and management of its affairs is situated wholly 
without British India. 

Note. — {i) Any insignificant part of control exercised 
from within British India would decide that it is 
resident against any amount of control from outside 
British India. In other words, to prove against residence, 
one has to prove that there is no control from British 
India. 

(m) Thus the place of the karta of the family is very 
important. 

(3) A company is resident in any year 

{a) if the control is wholly in British India in that 
year, or 

{h) if its income arising in British India exceeds its 
income arising without British India in that 
year. 

Note. — (1) Residence to be determined from year to 
year. 

(2) Unlike Hindu undivided family or firm, etc., any 
insignificant control or nominal management from outside 
British India (say, from- native states or England) would 
bring the company out of the clutches of this section and 
thus make it “non resident.” 

This confers a distinct advantage to a large number 
of companies (Tea companies. Banking companies. In- 
surance companies. Mercantile houses incorporated in 
England where generally lies the nominal or some control) 
so as to put them beyond the mischief of the definition of 
‘Resident’. 

F. 19 
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For the purpose of taxation of a company it does not 
seem very reasonable why the control and management 
should be the only factor determining residence and not the 
f)lace where business is carried on. 

4B Definition of “Not-ordinarily Resident”. 

(1) If an individual has not been resident in British 
India in 9 out of 10 years preceding that year, or 

(2) If he has not during the 7 years preceding that 
year been in British India for a period of or for periods 
amounting in all to, more than 2 years. 

Note. — (a) First part relates to conditions of resi- 
dence. Each financial year is considered separately; odd 
periods will not be aggregated. 

(b) Second part relates to his physical presence. Odd 
periods will be aggregated to see whether the total comes to 
24 months. 

Referring to (a), minimum period of stay every year 
for residence purposes is 6 months or more. Hence to 
avoid being resident an assessee is to stay every year, say, 
just a little less than 6 months. So his total period of 
stay may be, at the maximum, just a little less than 4| 
years. Likewise, the other conditions of residence. 

Referring to (b), his physical presence not amounting 
to 2 years during the last 7 years. He may be technically 
resident for a number of years — even all the 9 years, 
still, if he can prove that during the last 7 years he is 
physically present for not more than 2 years, he will be 
regarded ‘not ordinarily resident.’ 

Now to discuss the positive form, viz., ordinary resi- 
dence, the two alternative conditions will, by ordinary rules 
of logic, be cumulative; that is, both the conditions of 
residence ^lnd physical presence have to be satisfied. 
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Suppose an Indian trader doing business in South 
Africa comes to his ancestral house every year for a month, 
he may have technically become resident every year and 
for 9 years, still, he will not be ordinarily resident until he 
can prove that he has also been in British India for over 2 
years during the last 7 years. 

Conversely, if another trader can show that he has 
been in British India for more than 2 years during the last 
7 years he will be ordinarily resident if can also prove that 
he has been a resident (according to 4- A) for 9 years out 
of the preceding 10 years. 

It may be repeated here that to prove an individual 
“ not ordinarily resident,” one of the two conditions has 
got to be fulfilled. It is only when an individual is to get 
the status of “ordinarily resident” that the two condi- 
tions must be at once satisfied. 

Regarding the sweep of assessment, it will be im- 
mensely more advantageous if the whole scheme is first put 
in its bare minimum shorn of legal complexities. The 
three classes are as follows : — 

(1) Non-resident, 

(2) Resident and not-ordinarily-resident, 

(3) Resident and ordinarily-resident. 

(1) A non-resident will be charged 

on all income arising or received in British India. 

(He will have to pay no tax on his income arising 
outside British India irrespective of whether any portion 
of his income abroad is brought into British India or not). 

(2) A resident, who is at the same time not-ordinarily- 
resident, will be charged 

(a) on the same income as a non-resident (above). 
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(b) on any income arising abroad from his busi- 

ness controlled in India (including Indian 
States), plus 

(c) on any income arising outside British India if 

it is brought into British India. 

(3) A resident who is also ordinarily-resident will be 

charged 

(a) on the same income as a resident and not-ordi- 
narily-resident (above), plus 

(h) on any income arising outside British India 
which is not brought into British India after 
allowing a deduction of Rs. 4,500. 

A Resident therefore pays: — 

(a) on income arising or received in British India, 

(&) on income arising abroad from his business 
controlled in India (including States), 

(c) on income arising outside British India if it is 
brought in British India, 

{d) on income arising outside British India which 
is not brought into British India with a 
deduction of Rs. 4,500. 

Note. — (1) For the basis of calculating the tax, the 
non-residents are divided into two classes as per section 

17 

{a) British Subjects, 

(5) All others. ■ 

(2) For 1940-41 assessment, tax will be levied on the 
greater of the two following : — 

{a) All other income arising outside British India 
in the previous year even though it is not 
brought into British India; 
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(6) Air amounts brought into British India during 
the previous year out of income which accru- 
ed before the beginning of such year and 
after 1st April, 1933. 

Section 5. 

Income-tax authorities are the following : — 

(1) Central Board of Revenue. 

(2) Appellate Tribunal. 

(3) Commissioners of income-tax. 

(4) Assistant Commissioners of income-tax. 

{a) Appellate Assistant Commissioner. 

{h) Inspecting Assistant Commissioner. 

(5) Income-tax officers. 

(1) The Central Board of Revenue is appointed by 
the Central Government. This Board frames rules and 
instructions in interpretation of the provisions of the Act 
and is entrusted with the general administration. 

(2) See 5-A. (New section which will come into force 
before 1. 4. 41). Vide Appendix. 

(3) Commissioner of income-tax is the head of the 
Income-tax Department in a province. He is appointed 
by the Governor-General-in-Council. 

Special Commissioners : — 

Over and above the Commissioners appointed for local 
areas, the Central Government may appoint not more 
than 3 Commissioners to do special kind of work without 
any reference to area. The work will be mainly co-ordi- 
nating any other special and important cases. 

(4) Assistant Commissioners and Income-tax Officers 
are appointed and dismissed by the Central Board of 
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Revenue. Assistant Commissioners and Income-tax 
Officers have the right of appeal to Governor-General-in- 
Council. 

Appellate Assistant Commissioners whose main duty 
is to hear appeals are placed directly under the control of 
the Central Board of Revenue but this does not mean that 
the C. B. R. has any power to issue instructions about 
appellate functions. For day to day administration, how- 
ever, it seems they are under the Commissioner. The 
position of the Commissioner in relation to the appellate 
Assistant Commissioner seems somewhat unsatisfactory. 

Inspecting Assistant Commissioner’s duty is executive 
and will work under the direction of the Commissioner. 
All others are under the Commissioner. 

(5) Income-tax Officer’s main duty is to make assess- 
ment within a specified territorial limit. They are in 
immediate control of the office and are responsible to the 
Inspecting Assistant Commissioners. 

Section 5-A. (See Appendix). 

Mr. Chambers said in the Council of State : — 

“The intention is to have appeals heard by BeiK'hes of two 
members drawn from the tribunal which woiild be a kind of panel 
and onegiudicial member would sit with one accountancy member, 
■so that when a case came up which dealt with difficult points of 
accountancy or of business generally, the experience and know- 
ledge of the accountancy member would be available, while of 
course, on points of law theret would be the experience and learning 
of the judicial member. Provision is made for referring to the 
President of the Tribunal of any case in which there is a difference 
between two members hearing an appeal and the President can 
then refer the matter to other members and take a majority deci- 
sion. The precise rules for determining the manner in which 
that should be done have not been laid down r they have been left 
for the President to make himself. Now, one big difficulty which 
was feared when these proposals were first mooted was that there 
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will be hundreds and thousands of appeals, some of them very 
small, which would go from the Assistant Commissioner to the 
Appellate Tribunal. I may say at this stage that the intention is 
that the various Benches should sit at the same time in different 
parts of India, so that one will be sitting in Bombay, one in 
Calcutta and perhaps another in Madras. Thus, in various parts 
of the country these groups of two would be hearing api)eals at the 
same time. It was felt that the Tribunal would be Hooded out by 
these appeals and that something must be done to prevent that, 
otherwise the increase in the number of members necessary to hear 
the appeals would be vso great as to make the scheme altogether too 
costly. To get over that, the proposal is to provide for a fee 
of Es. 100 for every appeal to be taken to the Tribunal. The 

assessee continues, of course, to have the right without any cost 

of going to the Assistant Commissioner, who in future will do 
nothing but hear the appeals and it is expected that he will be 
able to do subsiantial justice in all ordinary simple cases. That 

will mean that only those cases in wdiich a very large point of 

substance or a very difficult point of law arises will, in fact, go 
to the Appellate Tribunal. That corresponds very largely, 
almost exactly, to the system of the Special Commissioners in the 
TTnited Kingdom. There, the special Commissioners are a full- 
lime body as here and they go on tours in towns all over tlie country 
and it is a practice for only fairly large and important cases to 
reach that stage. I think I have explained everything that need be 
explained on that Tribunal except possibly this that the Tribunal 
will not in any sense be order the control of the Commissioner as 
it is going to be an entirely separate judicial body and for that 
reason the right is given to the Income-tax Officer himself to lodge 
an appeal against the decision of either the present Assistant Com- 
missioner or the Appellate Tribunal. His appeal against the 
Appellate Assistant Commissioner's decision would, of course, be 
on the instructions of his Commissioner of. Income-tax and 
and would follow the same course as that of an appeal by an 
assessee. The further stage will, of course, be nothing more than 
the reference to the High Court on a point of law in the same way 
as a point of law can now be referred by the Commissioner to the 
High Court. I think that is all I need say about the Appellate 
Tribunal.’’ 

For other particulars, see “General Hints to Asses- 
sees” towards the end of the book. 



152 


INCOME-TAX LAW AND ACCOUNTS 


S«c. 6. Save as otherwise provided by this Act, the following 
heads of income, profits and gains, shall be chargeable to income- 
tax in the manner hereinafter appearing, namely:— 

(i) Salaries. 

(ii) Interest on securities. 

(iii) Income from property. 

(iv) Profits and gains of business, profession or vocation. 

(v) Income from other sources. 

As sources of income are different in character, it is 
necessary to have some groupings. The process of arriv- 
ing at the assessable income in each case is different 
because deductible allowances have naturally to be and 
actually are different in kind. Moreover, the bases of 
assessment are of necessity different and income from one 
source may bear deduction at source, whereas the income 
from another may not bear that deduction at source but 
taxed after the assessee has received them. 

Sec. 7. (1) The tax shall be payable by an assessee under the 
head “Salaries” in respect of any salary or wages, any annuity, 
pension or gratuity, and any fees, commissions, perquisites or 
profits in lieu of, or in addition to, any salary or wages, which are 
due to him from, whether paid or not, or are paid by or on behalf 
of, the Crown, a local authority, a company, or any other public 
body or association, or any private employer; and for the purposes 
of this sub-section advances by way of loan or otherwise of income 
chargeable under this head shall be deemed to be salary due on 
the date when the advance is received; 

Provided that the tax shall not be payable in respect of any 
sum which the assessee by the conditions of his employment is 
required to spend out of his remuneration wholly, necessarily and 
exclusively in the performance of his duties; 

Provided further that the tax shall not be payable in respect 
of aiiy sum deducted from the salary payable by or on behalf of the 
Crown to any individual, being a sum deducted in accordance with 
the conditions of his service, for the purpose of securing to him a 
deferred annuity or of making provision for his wife or (^ildren, 
provided that, the sum so deducted shall not exceed one-sixth of the 
salary; 
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Provided further that where tax is deductible at the source 
under secticn 18, the assessee shall not be called upon to pay the 
tax himself unless he has received the salary without such 
deducticn; 

Explanation 1. — ^The right of a person to occupy free of rent 
as a place of residence any premises provided by his employer is 
a perquisite for the purposes of this sub-section. 

Explanation 2. — A payment due to or received by an assessee 
from an employer or former employer or from a provident or other 
fund at or in connection with the termination of his employment, 
whether or not the employment is then terminated or to be 
terminated, is to the extent to which it does not consist of contribu- 
tions by the assessee or interest on such contributions a profit 
received in lieu of salary for the purposes of this sub-section, unless 
the payment is made solely as compensation for loss of epnploy- 
ment and not by way of remuneration for past services: 

Provided that nothing herein contained shall render liable to 
income-tax any payment from a provident fund to which the Pro 
vident Funds Act, 1925, applies, or any payment from a recognised 
provident fund within the meaning of Chapter IXA if such pay- 
ment is exempted from payment of income-tax under the provisions 
of Chapter IXA, or any payment from an approved superannuation 
fund within the meaning of Chapter IXB made on the death of a 
beneficiary or in lieu of or in commutation of an annuity, or by 
way of refund of contributions on the death of a beneficiary or on 
his leaving the employment in connection with which the fund 
is established. 

(2) Any income which would be chargeable under this head 
if paid in British India shall be deemed to be so chargeable if 
paid to a British subject or any servant of His Majesty in any 
part of India by or on behalf of the Crown or by a local authority 
established in the exercise of the powers of the Crown Re- 
presentative or the Central Government in that behalf. 

Section 7(1). 

Note. — (1) Salary includes amounts paid and 
amounts due which remained unpaid in the previous year, 
and also any extra amount actually paid unless it has been 
assessed in an earlier year. 

F. 20 
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(2) Advance of salary is deemed to be salary due on 
the date when the advance is received. 

(3) I.T. and S. T. are deductible under section 18(2) 
on the amount actually paid; any amount escaping will be 
directly assessed on the employee. 

(4) Tax is not payable on allowance which the assesses 
is required to spend by the conditions of his employment 
wholly, necessarily and exclusively in the performance of 
his duties. Horse allowance, Cycle allowance or even 
Motor Car allowance will be covered by this. 

(o) By explanation 1, a rent free house provided by 
employer is a perquisite and hence assessable. 

(6) By explanation 2, the following are to be taxed : — 

Lump sum payments (other than payments made 

solely as compensation for loss of employment) 
received by an employee from an employer or 
former employer or from provident funds 
(which are neither provident funds under Pro- 
vident Funds Act of 1925 nor under recognised 
provident funds) whether or not the employ- 
ment is terminated or is to be terminated. 

This provision makes inoperative the Privy Council 
decision in the case of B. J. Fletcher, 1937, I.T.E. 428. 

(7) But the following are not to be taxed : — 

(1) Any payment from a Provident Fund to which 

P/F Act 1925 applies. 

(2) Any payment from a recognised Provident Fund 

(chapter IX- A). 

(3) Any payment from an approved superannuation 

fund (Chapter IXB) made : 

(a) on the death of a beneficiary, 

or (5) in lieu of or in commutation of an annuity, 

or (c) way of refund of contributions on the death 

of a beneficiary, 
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{d) on his leashing «aiployai®oi. 

Section 7(2) . 

“This sub-section, i.e.. Section 7(2) makes chargeable, 
under this head, salaries paid from Indian revenues to Oovern- 
ment employees in any part of India, and salaries paid by a local 
authority established in exercise of the power of the Governor- 
General in Council. All servants of Government or of such local 
authorities are, therefore, liable to pay tax on their salaries if they 
are employed in any part of India, and irrespective of their 
nationality”. |I.T.M., Para. 37(i)]. 

A hatement under section 7(1) Proviso and under 
section 15( 1 ). 

Section 7(1). Proviso : 

Amount deducted from one’s salary, under the author- 
ity and with the permission of the Government for the pur- 
pose of securing a deferred annuity to him or making 
provision for his wife and ehildren. 

Section 15(1). 

Amount paid by one to an insurance company in respect 
of an insurance or deferred annuity on his own life or on 
the life of his wife. 

Amount paid by him as a .contribution to any ctf the 
Provident Funds (under Provident Funds Act 1897 now 
Act XIX of 3925 and also under Provident Insurance 
Societies Act of 1912). 

Provided the total abatement claimed does not exceed 
one-sixth of the total income and this ^th must not exceed 
Es. 6,000 in the case of an individual and Rs. 12,000 in the 
case of a H. U. F. 

Note. — The abatement does not apply to super-tax, 
i.e., super-tax is levied on the total income undiminished 
by smy abatements. 
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Section 7(1) ProYiso and section 15(1). 

A little confusion may arise as to the necessity of sec- 
tion 7(1) Proviso when there is the more comprehensive 
section 15(1) which includes not only 

(1) insurance on his own life or on the life of his 

wife, and 

(2) contract for a deferred annuity, on his own 

life or on the life of his wife ; but also 

(3) contribution to any Provident Fund to which 

the Provident Funds Act 1897 applies or 
to any Provident Fund which complies with 
the provision of the Provident Insurance 
Societies Act 1912. 

The proviso to section 7(1) is meant to serve another 
purpose. While section 15 deals with insurance and pro- 
vident fund deductions, the proviso to section 7(1) refers 
only to compulsory deductions made under the authority of 
the Government, not of other employers and such compul- 
sory deduction must not exceed ^ of the salary. 

Illustration 32. 

The salary of Professor Gurcharan Lai of the Luck- 
now University is Rs. 1,200 p.m. 8% on his pay is deducted 
for his Provident Fund (semi-Government Provident Fund, 
which comes under Act XIX of 1925). Find out the net 
sum payable to Mr. Lai per month and his liability to in- 
come-tax. 

Solution. 

Gross salary Income-tax deducted. 

Rs. 1,200 X 12 —Rs. 14,400 8% being Rs. 96 p. m. Rs. 92-1-0 Monthly. 

96 X 12=R8. 1,162 Rs. 1,104-12-0 yearly. 
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Total income of Mr. Lai : — 


(1) Salary ... ... Rs. 14,400 

(2) Examination fees ... nil 

(3) Interest on securities ... nil 

(4) House property ... nil 

Total Income ... Rs. 14,400 


Therefore average rate is 14-73 pies. 

Less Provident Fund Rs. 1,152 at 14-73 = Rs. 88-6-0 

(refundable to Mr. Lai). 

The monthly net salary receivable by Mr. Lai ; — 

Rs. a. p. 

Salary ... ... 1,200 0 0 

Less Provident Fund .., 96 0 0 

1,104 0 0 

Less Income-tax ... 92 1 0 

1,011 15 0 

If Mr. Lai desires that his provident fund refunds 
should be adjusted against his monthly salary then he will 
get monthly ... Rs. 1,011 15 0 

A>hl ... Rs. 7 5 10 

liK. I 10 

Note. — In Banke Behari Lai vs. Commissioner of Income-tax, 
Punjab, 1937 I.T.R.345, the Lahore High Court decided that the 
salaries actually received during the year -would be taxed. Salary 
due but left undra-wn until Ist April, -would not be taxed. 

The new Amendment has made it impossible. 
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Illustration SS. 

Assuming Mr. Lai has the additional following 
incomes : — 



U» 

Examination Fees 

.. 1,500 

Interest from Bank deposit 

.. 4,500 

Rent from house property (let out) . 

2,100 


His life insurance premiums axe Ks. 160 per month. 
Solution. 

STATEMiaJT OF TOTAL INCOME. 

Gross Income. Tax deducted. 
Rs. a, p. Rs. a. p. 

14,400 0 0 1,104 12 0 

1.500 0 0 

4.500 0 0 


1,750 0 6 

22,150 0 0 1,104 12 0 

2,296 14 0 

818 9 0 

^1,978 .5 0 

3,072 

873 9 0 


Particulars. 


(1) Salary 

(2) Examination fee 

(3) Bank interest ... 

(4) House property : 

Rents 

Less 1 /6 for repairs 


Rs. 

2,100 

350 


Total Income 

Average rate @ 19'91 pies. 

Tax on total Income of Rs. 22,150 @ 19*91 
pies. 

Less L. 1 P, 1^920 ... I ^ ig-gi 

P/F 1,X52 ... i 
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For an income of Rs. (monthly salary being 

Bs. 1,350) 

on the first Rs. 1,500 ... nil 

on the next Rs. 3,500 at 9 pies ... Rs. 164 1 0 

Rs. 5,000 at 15 pies ... Rs. 390 10 0 

Rs. 5,000 at 24 pies .., Rs. 625 0 0 

Rs. 1,200 at 30 pies .., Rs. 187 8 0 

Rs. 1,367 3 0 

Monthly tax is Rs. 113-15-0 being ,'5 of Rs. 1,367-3-0. 

The average rate of income-tax per rupee of income 

comes to - - J- . ^l ?j-ii3or 16-20 pies. This is the rate at 

which rebate for life Insurance or provident fund pay- 
ments, etc. (or share from an unregistered firm or associa- 
tion of persons, etc.) is to be allowed, whether the rebate 
is given each month, or wholly from one deduction or by 
refund at the end of the year. The average rate of I.T. 
on the whole income determines the rate at which refund or 
rebate is to be given on dividends or interest on securities, 
the rebate being given at the difference between the maxi- 
mum rate (or the rate at which tax has been suffered) and 
the average rate. 

Super-tax, when leviable, is calculated at the , rate 
laid down in the Finance Act. This is (in addition to 
I.T.) also deductible monthly from salaries. No rebate 
for Life Insurance, etc., is allowable in computing Super- 
tax. 



Bb. 


8. T. rate on 1st 

... 26,000 

nil. 

next 

... 10,000 

1 anna. 

j » 

... 20,000 

2 annas. 

ff 

... TO, 000 

3 annas. 

j > 

... 75,000 

4 annas. 

i> 

... 1,50,000 

5 annas. 

?> 

on Balance 

... 1,60,000 

6 annas. 

7 annas. 
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ProYident Fund 

For income-tax purposes provident funds can be of 
three classes : 

(1) Provident Funds Act 1897 (XIX of 1925 as 

now known). 

(2) Recognised Provident Fund (Chapter IX- A 

of the Income-Tax Act). 

(3) Private Provident Fund {i.e., unrecognised). 

Under Class (1), *.c., Provident Funds Act of 1925 
there are : 

{a) List of Institutions approved under Section 8(2) 
of the P/F Act of 1925 

1. The Pasteur Institute of India, Kasaoli. 

2. The Calcutta Improvement Tribunal. 

3. A Court of Wards. 

4. The Indian Central Cotton Committee. 

5. The Trustees for the European Hospital for Mental 
Diseases at Ranchi. 

6. The National Association for supplying female medical 
aid to the women of India. 

7. A College affiliated to a University established by 
Statute. 

8. The Indian Coal Grading Board. 

9. The Lady Minto’s Indian Nursing Association. 

10. The Indian Red Cross Society. 

11. The Indian Lac Cess Committee. 

12. The Madras Provincial Branch of the Indian Red Cross 
Society. 

13. The Imperial Bank of India. 

14. The Bihar and Orissa Medical Examination Board. 

15. The Punjab University. 

16. The Institute created for the control of emigrant labour 
under the Tea Districts Emigrant Labour Act, 1933. 
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17. The Bombay Board of Film Censors. 

18. The Calcutta University. 

19. The Central Board of Irrigation. 

20. The Ecserve Bank of India. 

21. Tile Trustees of the Victoria Memorial Park, Eangoon. 

22. The Benares Hindu University. 

28. Tlie Medii'al Council of India. 

24. The Indian Co(Ve(> I'ess (kiramittee. 

(b) Government Provident Fund which runs as 
follows : — 

“Government Provident Fund” means a Provident 
Fund, other than a Kailway Provident Fund, 
constituted hy the authority of the Secretary of 
State, the Central Government, the Crown Ke- 
presentative or any provincial Government for 
any class or classes of its employees or of per- 
sons employed in educational institutions or 
employed by bodies existing solely for educa- 
tional purposes; and references in this Act to 
the Government shall be construed accordingly. 

(c) Kailway Provident Fund which runs as follows : — 

“Kailway Provident Fund” means a Provident 
Fund constituted by the authority of a railway 
administration for any class or classes of its 
employees. 

“Kailway administration” means — 

(?) any company administering a railway or tram- 
way in British India either under a special 
Act of Parliament or an Indian law, or 
under contract with the Crown, or 

(«■) the manager of any railway or tramway adminis- 
tered by the Federal Railway Authority or 
by a Provincial Government, 


F. 21 
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and includes, in any case referred to in sub-clause 
(w), the Federal Railway Authority or the 
Provincial Government, as the case may be. 

Contribution by Employer and Employee (P/F Act, 1925) 

(a) The accumulated balance at the credit of a sub- 
scriber is exempt from both income-tax and super-tax. 

(b) Employee’s contribution is free from income-tax 
in the yearly assessments. 

(c) Employee’s contribution is not free from Super- 
tax in the yearly assessment, for, super-tax is levied on 
the total income without any deductions. 

Under Glass (2) : — Contribution by an employee is 
exempt from income-tax (not super-tax). 

Contribution by an employer exempt in the hands of 
the recipient from income-tax, but enters into total income 
to augment the rate (not exempt from super-tax). 

Contribution by employer is allowed as a business 
expense in his profit and loss account. 

Note. — Conditions for recognition should be noted as 
in Chapter IX- A of the Act. 

Under Class (3), i.e., unrecognised or private provi- 
dent funds, 

(a) in case of irrevocable Trust, the whole of the 
income earned on or after 1. 4. 39 inclusive 
of interest on both employee’s and employer’s 
contributions should be income-taxed and 
super-taxed. 

In this case section 41 will apply. Where, in respect 
of income of the fund, the member’s shares are indeter- 
minate section 41 — 1st proviso will apply and tax payable 
at the maximum rate. 
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Contributions by employer are allowed as a business 
expense. In some cases, the employer charges the entire 
amount of his contributions as business expense at the 
time of actual payment. This charge is allowed. This 
amount is then taxed at the hands of the recipient. 

Contribution by employee per month is not allowed as 
a deduction from total income or in other words, his own 
contribution is taxed monthly. Hence at the time of 
actual receipt of Provident Fund Account, his own contri- 
bution must be eliminated from the assessee’s total income. 

(b) in the case of revocable Trust, the account is to 
be regarded as a Fund belonging to the 
employer. 

Superannuation Fund. 

Mr. Bliulabhai J. Pesai. — There is another type of fund 
which is more common in the United Kingdom and that is 
what is called superannuation fund. This is collected more or less 
on the same basis, but instead of being paid out in lump, a man 
on retirement gets an annuity or pension for his life. It is differ- 
ent from the Provident Fund only in this sense, that whereas in 
the latter case a man gets immediately a lump sum, in the case 
of the annuity the fund continues to pay it annually throughout 
his lifetime. Undoubtedly in the latter case the burden is a 
little more uneven dependent on the longevity of the individual, 
but that is purely a matter of internal adjustment of a system 
of mutual internal arrangement between the employees inte?* se 
and also the employer to the extent of the latter’s contribution. 
To the provisions by way of exemption in the case of Provident 
Funds it is intended now to add also a similar provision with refer- 
ence to superannuation funds. 

Mr. S. P. Chambers. — Now, the only other change of im- 
portance in relation to incidence of taxation is the granting of 
exemption to certain superannuation funds. Under the old Act, 
provident funds which conformed to certain rules were treated in 
a special manner. Their own income was exempt and the contri- 
butions by the employee were deducted and contributions by the 
employer were also deducted in arriving at his income. There 
were no corresponding provision for superannuation funds and a 
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new chapter has been introduced to give corresponding relief to 
superannuation funds. Although this clause introduces an en- 
tirely new Chapter, I think there is nothing controversial in it 
and I do not think 1 need say any more about it. 

Sec. 8. The tax shall be payable by an assessee under the head 
“interest on securities” in respect of the interest receivable by 
him on any security of the Central Government or of a Provincial 
Government or on debentures or other securities for money issued 
by or on behalf of a local authority or a company : 

Provided that no income-tax shall be payable under this 
section by the assessee in respect of any sum deducted from such 
interest by way of commission by a banker realizing such interest 
on behalf of the assessee or in respect of any interest payable on 
money borrowed for the purpose of investment in the securities by 
the assessee except interest chargeable under this Act which is 
payable without British India, not being interest on a loan issued 
for public subscription before the 1st day of April, 1938, unless in 
respect of interest which is so chargeable tax has been paid or 
deducted under section 18, or unless there is a person in British 
India who may be appointed an agent under section 43 in respect 
of such interest; 

Provided further that no income-tax shall be payable on the 
interest receivable on any security of the Central Government 
issued or declared to be income-tax free; 

Provided further that the income-tax payable on the interest 
receivable on any security of a Provincial Government issued 
income-tax free shall be payable by the Provincial Government. 

Interest on securities 

The interest chargeable under this section is the 
interest only on securities of the Government of India or 
of a local Government or on debentures or other securities 
for money issued by or on behalf of a local authority or 
company (debentures issued by associations, firms, clubs, 
etc., do not come under this — they come under section 12). 

Note. — ( 1) If any direct expenses are incurred for 
earning the interest {e.g., a man borrows a certain sum to 
purchase securities, the interest on the borrowed money 
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should be regarded as expense) such expenses are to be de- 
ducted from the gross amount of interest in order to bring 
it to assessable income. 

(2) In connection with this source of income, tax is 
deducted at source at the maximum rate. 

(3) Income under this head is assessable on the basis 
of actual receipt. 

(4) The question frequently arises as to whether the 
profit from sale of securities is an accretion to capital or 
income. If the former, it is not taxable, but if it is the 
latter, it is taxable. 

(5) It cannot be said that in every ease, securities held 
by a bank are of the nature of the fixed capital. 

Ill the case of Ainritsar I’roducc Exchange, the Lahore High 
Court decided that the facts of every case have to be considered. 
It is upon the assessre to prove by documentary evidence or treat - 
nieut in account-boohs or in other ways tiint liis intention was to 
permanently set aside a sum from the floating capital in which 
case it would not be taxable, otherwise it will be taxable being 
regarded as income. (1937, I.T.IL 307.) 

(C) An assessee deposited Government securities with 
a bank against an overdraft granted to him. He claimed 
deduction of interest payable to bank from interest receiv- 
able from securities. This was not allowed. (Mahadeo 
Ashram Prasad vs. C.I.T., Bihar, 1927, 2, I.T.C. 281). 

(7) Where a business carrying on banking receives 
deposits or loans in the course of its trading activities, 
the interest on these deposits and loans will be allowed as 
a deduction from its entire income liable to tax without 
attempting at allocation of the borrowed money to invest- 
ments in tax-free and other securities. 

“When, however, there is a definite proof (not a mere infer- 
ence) that a certain sum was specifically borrowed by a Bank or 
similar concern for the purpose of investment in tax-free securities 
and has been so invested, the interest on money so borrowed will 
be set off against the interest on the tax-free securities only. In 



166 


INCOME-TAX LAW AND ACCOUNTS 


the case of Co-operative societies whose business income has been 
exempted from tax under section 60 of the Income-tax Act, a 
proportionate amount of interest will be allowed against the income 
from interest on taxed and tax-free securities. This interest will 
bear the same proportion to total interest paid as the capital 
invested in securities bears to the total working capital. ”( I.T.M., 
8th Edition.) 

(8) (a) Interest on sterling securities of the Govern- 
ment of India or those issued by English companies carry- 
ing on business in British India would be chargeable when 
such interest is received by a holder of the security in 
British India. 

{b) When a holder of such a sterling security is in 
U.K., he is still chargeable though the right to receive is 
in U.K. (before 1939, such income was not assessable.) 

(c) When a holder of a security of the Government of 
India is in U. K. and receives the interest there, he is still 
liable to tax. 

(9) Income-tax free securities are not free from 
Super-tax. 

(10) The following are entirely exempted from the 
operation of the Act : — 

{a) Yield of Post Office cash certificates. 

{h) Interest on deposit in the Post Office Savings 
Bank. 

(c) Interest on Mysore Durbar Securities. 

{d) Interest on securities held by Provident Fund. 

(11) Super-tax with respect to this head is not deduct- 
ible at source even if it exceeds the limit. 

(12) Interest on income-tax-bearing Government 
Securities (up to a face value of Rs. 22,500) purchased 
through the post office and held in the custody of the Ac- 
countant General, Posts and Telegraphs, on account of 
any one assessee, shall be exempt from the tax but it shall 
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be included in the total income. This concision has been 
withdrawn in the case of all Savings Bank accounts with 
effect from 1st April, 1939. 

(13) Interest on securities received by a Co-operative 
Society is not exempted from the tax. Such interest from 
its investments is not profits contemplated by Government 
notification. (The Madras Central Urban Bank, Ltd., vs. 
C.I.T., Madras, 1929, 3, I.T.C., 357.) 

(14) Net income under this head may be a negative 
quantity. Set off is allowed. 

(15) The only Government Securities (other than I.T. 
free securities) from the interest on which Income-tax is 
not deducted are Treasury Bills. 

(16) With respect to Government Securities : 

(a) When they are held by an Indian State, -the 

State is not assessable to Income-tax or 
Super-tax except under the Government 
Trading Taxation Act 1926, i-e., unless the 
State carries on trade or business. 

(b) When they are held by Ruling Princes or Chiefs 

as their private property, they are exempted 
by Section 60. 

(17) With respect to other Securities, i.e., local 
authorities. Companies, etc., 

(a) Indian State is exempt. 

(b) Ruling Princes not exempt. 

(18) No income-tax shall be paid on commission pay- 
able to a bank from interest earned on the security {i.e., 
bank commission deductible from interest on security). 

(19) No income-tax shall be paid on interest payable 
on money borrowed for the purpose of investment in se- 
curities {i.e., interest payable on money borrowed for the 
above purpose deductible from income from securities). 
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But if that interest is payable without British India 
(Loans issued before 1st April, 1938, are not affected by 
this), no deduction will be allowed unless in respect of 
such interest, 

{a) Tax was already paid by the recipient; or 
{h) Tax has been deducted under Section 18; or 
{c) Recovery is possible from a person who is act- 
ing or who may be treated as an agent under 
Section 43. 

Interest not chargeable under the Act has nothing to 
do with this section e.g., interest paid abroad in respect 
of a loan raised abroad which has been invested abroad 
and not brought into British India. 

(20) The only current tax free security of the Central 
Government is 5% T.oan, 1945 — 55. 

Sec. 9. (1) The tax shall be payable by an assessee under the 
head “income from Property” in respect of the bona fide annual 
value of property consisting of any buildings or lands appurtenant 
thereto of which he is the owner, other than such portions of such 
property as he may occupy for the purposes of any business, profes- 
sion or vocation carried on by him the profits of which are 
assessable to tax subject to the following allowances, namely: — 

(i) where the property is in the occupation of the owner, 

or where it is let to a tenant and the owner has 
undertaken to bear the cost of repairs, a sum equal 
to one-sixth of such value; 

(ii) where the property is in the occupation of a tenant 

who has undertaken to bear the cost of repairs, the 
difference between such value and the rent paid by 
the tenant up to but not exceeding one-sixth of 
such value; 

(iii) the amount of any annual premium paid to insure 

the property against risk of damage or destruction; 

(iv) where the property is subject to a mortgage or other 

capital charge, the amount of any interest on such 
mortgage or charge; where the property is subject 
to an annual charge not being a capital charge, the 
amount of such charge; where the property is 
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subjoet to a ground rent, the amount of such ground 
rent; and where the property has been acquired, 
constructed, repaired, renewed or reconstructed 
with borrowed capital, the amount of any interest 
payable on such capital: 

Provided that no allowance shall be made in respect of any 
interest or annual charge payable without British 
India and chargeable under this Act, not being 
interest on a loan issued for public subscription be- 
fore the 1st day of April, 1938, except interest or a 
charge on which tax has been paid or from which 
tax has been deducted under section 18 or in respect 
of which there is an agent for the payee in British 
India who may be assessed under section 43; 

(v) any sums paid on account of land revenue in respect 

of the property; 

(vi) in respect of collection charges, a sum not exceeding 

the prescribed maximum; 

(vii) in respect of vacancies, that part of the net annual 

value, after deducting the foregoing allowances, 
which is proportional to the period during which the 
property is wholly unoccupied or, where the pro- 
perty is let out in parts, that portion of the net 
annual value, after deducting the foregoing allow- 
ances appropriate to any vacant part, which is pro- 
portional to the period during which such part is 
wholly unoccupied; 

(2) For the purposes of this section, the expression “annual 
value'* shall be deemed to mean the sum for which the property 
might reasonably be expected to let from year to year: 

Provided that, where the property is in the occupation of the 
owner for the purposes of his own residence, such sum shall, 
fcr the purposes of this section, be deemed not to exceed ten 
per cent, of the total income of the owner. 

(3) Where property is owned by two or more persons and 
their respective shares are definite and ascertainable, such 
persons shall, not in respect of such property be assessed! 
as an association of persons, but the share of ea(^ such person in 
the income from the property as computed in accordance with 
this section shall be included in hie l^tai income* 

F- 2? 
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Note. — (1) It is a section under which the owner of 
immovable property is assessed (C.I.T., Burma vs. Kala- 
dan Suratee Bazar, 1920, I.T.C. 50). 

.(2) While the owner is assessable, “the mere existence 
of a dispute as to title, even where a suit has been filed, 
cannot itself hold up an assessment”. (Keshfirdeo Cham- 
aria vs. C.I.T., Bengal, 1939, I.T.R. 394, P.C., affirming 
1937 I.T,.R. 246). 

(3) “It may have the narrow and technical meaning 
of the full, ultimate and legal owner but if this was in- 
tended, it could easily have been expressed”. 

The above view viz., ownership does not necessarily 
mean full and legal ownership was held in Burma Rail- 
ways Co., vs. Secretary of State 1, I.T.C. 

(4) Whether owner should mean the legal owner or 
beneficial owner. In the case of C.I.T., Bombay, vs. Abu 
Baker Abdul Rahaman 1939, I.T.R. 139, the settlor con- 
veyed his immovable property to Mutwallis or Trustees 
by a deed of wakf. It was provided that after meeting 
the necessary expenses, the balance of income would be 
paid to the wife and children in certain proportions. So 
long as children and remoter issues of the settlor remained, 
this payment would continue (this is called Wakf-alal- 
aulad). The Bombay High Court held that the trustees 
were not the “owners” of the trust properties and there- 
fore not taxable under Section, 9. 

(5) T^ Lahore High Court did not agree with the 
above views of the Bombay High Court and the Rangoon 
High Court, and Justice Dalip Singh of Lahore High 
Court observed : 

“I agree that the word 'owner’ is not defined in the Act and 
the word “owner” might very well cover the legal owner, the 
equitable owner or even the owner of a limited estate out of a 
larger estate. But from all this, it would not follow that the 
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incumbent of an impartible estate becomes for tbe purpose of 
Section 9, tbe owner of the property.” 

All that their Lordships of the Privy Council were 
there concerned with, was the question whether in a parti- 
cular case, the word owner should mean the legal owner 
or the beneficial owner and whether a particular benefici- 
ary could be said to be the owner (C.I.T., Punjab, vs. 
Dewan Krishan Kishore, 1939, I.T.R. 427). 

Annual Value: 

The annual value as defined By Section 9(2) is a hypo- 
thetical sum and no deduction on account of municipal 
tax is allowed. Owner’s share could certainly not be de- 
ducted (Krishna Lai Seal’s case 1932, 6, T.T.C. 293). 

The Lahore High Court held the above view in Lalla 
Mai Sangham Lall (1936, I.T.R. 250). By this decision, 
the Lahore High Court overruled the decision in Chuna 
Mai Saligram’s case. 

(6) Tax shall be paid in respect of annual value of 
property consisting of any buildings or lands of which he 
is the owner. It is only the owner who is liable to pay 
tax under this head. Where a person derives income from 
house property which he holds on lease, such income is 
chargeable under section 12. Lands not attached to a 
building are not chargeable under this section. 

(7) The expression “annual value” means the sum for 
which the property might reasoi^ly be expected to let 
from year to year. The annual ^.lue is a matter to be 
decided entirely by the Income-tax Officer. Still the value 
fixed by the local bodies for rating purposes is a very im- 
portant factor for guidance, but it is not binding upon the 
Income-tax Officer. In fixing the annual value, the Income- 
tax Officer takes into consideration mainly the rents 
received from year to year. 

The annual value mentioned here represents gross 
value. Where net value has been mentioned in property 
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tax bills, for assessment purposes, gross value has to be 
found out (net value is generally in big cities 90 per cent, 
of the gross). 

Roughly the following allowances may be given to 
arrive at the basis of assessment : — 

(1) Repairs not exceeding 1/6 of the gross value 

(obligatory). 

(2) Insurance premium paid against fire, damage 

and destruction. 

(3) If the property is subject to a mortgage or 

capital charge, interest payable on such 

mortgage or charge. 

(4) Ground rent of property payable if subject to it. 

(5) Any land revenue paid in respect of property. 

(6) Collection charges actually paid not exceeding 

6 per cent, of the gross value. 

(7) Occasional vacancies should be taken into 

account. 

(8) Interest payable on capital borrowed to acquire 

the property. 

Owner’s own residence under Section (9)2 proviso. 

(8) Whereas the bona-fide annual value alone forms 
the basis of assessment in the matter of house property 
(meant for letting), in the case of owner’s own residence 
its assessable value is the annual value provided the 
amount does not exceed 10 per cent, of the total income of 
the assessee. 

This proviso relieves the hard cases of those who have 
a big ancestral dwelling house without any substantial 
money incoirie. 

It is difficult to put an ordinary interpretation to this 
proviso, for, according to the proviso, the annual value 
which is only a part of the total income depends for its 
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ascertainment on the whole. When a part depends on the 
whole (the whole always depending upon the independent 
parts) a difficulty is inevitable. The only workable method 
would be to divide by 11 the income from all other sources 
(including house property let out). This will give the net 
annual value of the dwelling house. 

Illustration 3^. 

Mr. K.’s monthly salary is Es. 300. He received 
interest from War Loan securities Rs. 1,502 (gross). He 
has two houses : in one he resides, the annual value of 
which was estimated at Rs. 800, and the other is let out, 
the annual value being Rs. 900. Find out his total 
income. 

Statement of Total Income. 

1. Salary Rs. 300x12 ... Rs. 3,600 

2. Interest on securities ... Rs. 1,502 

3. House let out : — 

Gross annual value ... Rs. 900 
*Less 1/6 for repairs Rs. 150 

750 

Rs. 5,852 

1/llth of Rs. 5,852 is the net 

annual value of the dwelling house (net, i.e., 
after 1 /6th deducted) .., Rs. 532 

Rs. 6,384 Total income. 

Whether the net annual value cdtaes to be Rs. 532 
from the total income as per the Act can be tested : — 
Total income Rs. 6,384. 

According to the proviso, annual value 
must not exceed 10%, i.e., ... ... Rs. 638 

Less l/6th for repairs ... ..., Rs. 106 

... Rs. 532 

•Gross annual value of the let out house less repairs should 
be included in the total income. 
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Illustration 85. 

A man buys a house by borrowing Rs. 20,000 @ 6% 
p.a. interest. The annual value of the house is Rs. 1,000. 

The assessee will be allowed to include in the total 
income loss of Rs. 200 arrived at as follows : — 

Annual value ... ... Rs. 1,000 

Less charges thereon 6% on Rs. 20,000 Rs. 1,200 

Loss Rs. 200 

In such a case, against the head ‘property’, will be 
included “ — 200”. 

Illustration 36. 

A owns 4 houses in one of which he lives. The other 
three houses are let out and their annual value (as agreed 
to by Income-tax Officer) is fixed at Rs. 6,000, Rs. 5,000 
and Rs. 3,000. The annual value of the residential house 
is Rs. 1,600 as per municipal valuation. The owner in- 
curred the following expenses : — 


Fire insurance premium 

... Rs. 

125 

Repairs 

. . . Rs. 

3,200 

Municipal taxes 

.., Rs. 

1,500 

Land revenue 

... Rs. 

70 

Collection charges 

... Rs. 

1,200 

Owner’s life insurance premium 

... Rs. 

2,400 

Find out the total income bf the 

assessee. 


Solution. 

Annual value of 3 houses let out 

... Rs. 

6,000 


Rs. 

5,000 


Rs. 

3,000 


Rs. 

14,000 
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Less deductions allowed : — 

1 /6 for repairs ... Rs. 2,333 

Land revenue ... Rs. 70 

Fire insurance premium ... Rs. 125 

Collection charges 6% ... Rs. 840 

Rs. 3,368 

Rs. 10,632 

Add net annual value of the 
dwelling house being 1/11 .., Rs. 967 

Total income ... Rs. 11,599 

Note. — (1) Municipal taxes are not an allowable de- 
duction. 

(2) After calculating the tax on the total income, a 
relief has to be given on the amount of premium at the 
average rate of tax. 

(3) Legal expenses incurred in recovering rents from 
tenants should be treated as a permissible deduction in- 
cluded in collection charges subject to the following 
conditions : — 

(a) Only net legal expenses, that is, expenses after 

deducting any costs recovered from the 
opposite party will be deducted. 

(b) The actual expenses incurred in excess of the 

costs deducted will be allowed in the year in 
which the decree is passed ; a further 
allowance for costs proved to be irrecover- 
able will be given later, if necessary. 

(c) The total allowance for collection charges 

including legal expenses allowed must, of 
course, not exceed the statutory 6 per cent. 

(9) Property : Deduction for unrealised rent. — Un- 
realised rent on any property is ^empt from income-tax 



176 


INCOME-TAX LAW AND ACCOUNTS 


and is also excluded in computing the total income of an 
assessee, provided that — 

{a) the tenancy is hona-fide; 

(h) the defaulting tenant has vacated, or steps 
have been taken to compel him to vacate, the 
property ; 

(c) the defaulting tenant is not in occupation of 

other property of the assessee; and 

(d) the assessee has taken all reasonable steps to 

institute legal proceedings for the recovery 
of the unpaid rent. 

(10) Proferty in lots . — Section 9 does net contemplate 
assessment separately in respect of each building or any 
lot of buildings. Income should be computed on the whole 
of the assessee’s property. Consequently, allowance 
should he against the whole property of which he is the 
owner. 

Illustration 37. 

X’s income from house properties for the year ending 
31st December, 1929 is as follows ; — 

Lot No. I. 

Rent as per municipal assessment Rs. 10,800 


Expenses on above : — Rs. 

Fire insurance premium 350 
Repairs etc. ... 1950 

Collection charges ... 250 


Interest on mortgage ... 900 

Lot No. II. 

Rent as per municipal assessment Rs. 4,860 

Expenses on above Rs. 

Fire insurance premium 150 
Repairs ... ... 1000 

Collection charges ... 350 

Ascertain the assessable income. 
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This illustration will show that allowances if given 
on the basis of separate lots of property will ultimately be 
different from what the total of allowances ought to be if 
the properties are combined and regarded as one item only. 

Gross rents from properties Es. 

Lot I ... ... 12,000 

Lot II ... ... 5,400 

Rs. 17,400 

Less deductions allowed : — Rs. 

Fire premium (350+150) 500 

Collection charges 


(250 + 350) 

600 


Repairs 

2,900 


Interest on mortgage 

900 




Rs. 4,900 

Total income 

Rs. 12,500 


(11) A Company whose sole object is to acquire land, 
build house properties and earn rents therefrom is assess- 
able under section 9 on such income. It will not be assess- 
able under section 10. (Commercial Properties, Ltd., 
1928, 3, I.T.C.). 

In the matter of Commercial Properties, Ltd. (1928, A.I.B. 
456) the assessee is a registered company whose sole object is to 
acquire land, build houses and let premises to tenants in Calcutta 
or elsewhere in India. The sole assets of the assessees consist of 
three properties and the sole business of the assessee is the manage- 
ment, and collection of rents from the said properties 

In the present case we have a company which owns three 
estates. It does not appear that any part of that property is 
outside the definition given in section 9. It is found to let the houses 
from time to time, to see to the payment of rents and (doubtless) 
the doing of repairs. If that is carrying on a business, then this 

F. 23 
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company carried on a business in the sense in which every land- 
lord or owner of this type of property must necessarily carry on 

business/’ “I entirely refuse my assent to the proposition 

that because it happens that the owner of a property is a company 
which has been incorporated for the purpose of owning* such pro- 
perty, therefore, the income derived from “property” must be 
regarded as income derived from “business”. 

The cases to which we have been referred are cases in England 
with, I think, one exception which is a case from Burma. The 
case in Burma in re Kaladan Suratee Ba ar, Co., Tdd. arose 
out of the Excess Profits Euty Act, 1919. The Excess Profits Duty 
Act laid a special tax upon the profits of business, and although 
it contained a special protection for the earnings of a man in his 
profession tliere was no special provision applicable to the case 
of an owner of property. There was a company calledithe Kaladan 
Suratee Bazar, Co. Ltd., which owned certain plots of land and 
stalls at Moulmein at a h.azar there. Its income was derived from 
the rents of houses and bazar stalls belonging to it, and the Finan- 
cial Commissioner not disputing that it was wsubj'ect to income- 
tax under Section 9, maintained that it was liable to excess profits 
duty because it was a “business” within the meaning of the 
Excess Profits Duty Act. The decision of the Court was that 
these two Acts were to be interpreted in the same way. It was 
. pointed out that a person or a company drawing income from house 
property was clearly not contemplated in the Indian Income-tax 
Act, as carrying on a business but was treated as a who 

derived income from the property; and in the same way, when the 
question of excess profits dutj^ had to be decided the Court deter- 
mined that the company was not carrying on a business within 
the meaning of that Act. It was pointed out that if the mere 
letting of stalls was carrying on a business within the meaning of 
the Act, then every person who had invested his capital in house 
property was liable to excess profits duty when his income rose 
above the minimum limit. 

(12) Owner of a building need not be owner of the 
land on which building stands (C.I.T., Madras, Madras 
Cricket Club, 1934, I.T.R. 209). 

(13) In the matter of the Official Assignee for Bengal 
(1937, I.T.R., 233) a person was adjudged insolvent under 



SECTION 9 


179 


Presidency Towns Insolvency Act 1909 and his house pro- 
perties vested in the Official Assignee. The Calcutta High 
Court decided that income from properties would come 
under taxation according to section 17 of the Presidency 
Towns Insolvency Act and Official Assignee was the owner 
of the property. Under Section 9 of the Insolvency Act 
the Official Assignee would be assessed as ‘owner’ of the 
property. 

(14) The intention of the section is to tax the ultimate 
owner of the house property — the intermediate owners 
will be taxed under section 12. 

(15) Annual value of the assessee’s premises or that 
portion of the assessee’s premises which he would use for 
business, profession or vocation is exempt from the tax. 
As a consequence, the annual value is not allowed as a 
deduction in the business accounts. Where tax is not 
chargeable (say club, etc.) the exemption is not given. 

(16) Where property is owned jointly. Sec. 9(3). 

Where property is owned jointly and the shares be- 
tween the co-owners are definite and ascertainable, such 
persons will no longer be assessed as association of persons 
but share of each co-owner will be assessed as part of his 
total income. 

Suppose, A and B are equal co-owners of a house pro- 
perty the income from which annually is Es. 1,800. As 
association of persons, it will not be taxed being less than 
Rs. 2,000. According to the above sub-section A and B 
each will include Rs. 900 into his total income and pay 
tax on the whole personal income which will include this 
Rs. 900 also. Thus avoidance of tax is checked. 

Suppose, A and B have no other income and the total 
income from the property is Rs. 3,600. As association 
though it is taxable, the application of this sub-section 
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means each will be exempt as each owner’s share is less than 
Rs. 2,000. 

(17) Occupier’s tax deductible in arriving at the 
annual value : — 

Illustration 38. 


27, Hazratganj House 


Gross Rental 


... Rs. 

16,220 

*Les8 occupier’s tax 


... Rs. 

1,220 

Annual value. 


Rs. 

15,000 

Less 1/6 for repairs 

Rs. 

2,500 


,, Ground rent 

Rs. 

4,760 


,, Collection charge 

Rs. 

850 




Rs. 

8,110 

Net annual value 


Rs. 

6,890 


(18) The assessee makes a claim for vacancy allow- 
ances before the I.T.O. The method by which the amount 
of allowances can be ascertained is by 

(1) drawing out the percentage that the allowances 

bear to the gross rentals, and 

(2) ascertaining the gross rentals of the vacant 

rooms of the above house or for the vacant 
period of the entire house. 

*Mr. S. P. Chambers. — “ ... .In arriving at the annual 
value, these and other taxes which should fall upon the occupier 
but which are paid by the owner are deductible in arriving at the 
annual value.” 

In connection with a general (Municipal) rate which is not 
deductible, Mr. Chambers said. — “It is intended to be a tax 
charged on the basis of the annual value of the property and to 
fall upon the owner for the purpose of meeting the general expen- 
diture of the Municipality, Improvement Trust ” 
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Vacant periods have to be worked out and suppose 
the gross rental for the vacant period is Rs. 1,650. The 
claimable deductions according to the percentage worked 
out (Rs. 16,220 and Rs. 8,110 giving the percentage 50) 
is Rs. 825. 

Therefore the assessable income is Rs. 6,890 

Less ... Rs. 825 

Rs. 6,065 


Illustration 39. 

A owns a large building in Bombay fetching a rent of 
Rs. 30,500 per annum. The net annual value of the pro- 
perty as per municipal assessment bills is Rs. 26,100. A 
wishes to have the following deductions made before 
arriving at the taxable income in respect of the above 
property : — 

(a) Rs. 5,000 for repairs during the year. 

(h) Rs. 250 being fire insurance premium paid. 

(c) Rs. 200 being the annual ground rent paid. 

(d) Rs. 1,800 for collection charges paid. 

(e) Rs. 1,500 l)eing municipal taxes paid. 

(/) Rs. 1,200 being interest on a mortgage. 

{g) Rs. 500 being the rent of a portion of the house 
that was vacant during the year. 

You are required to prepare a statement, showing the 
taxable income of A in respect of the above house property. 

A’s taxable income from business amounts to 
Rs. 53,625. He has insured his life and pays an annual 
premium of Rs. 15,600. He has received during the year 
dividends from joint-stock companies amounting to 
Rs. 8,700 declared free of tax and Rs. 2,900 declared less 
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tax. Determine the income-tax and super tax (if any) 
payable by him. 

Solution. 

House Property : — 

... Rs. Rs. 


Actual rent realised ... 30,500 

Le^s 1/6 for repairs ... 5,083 

,, Fire Insurance ... 250 

,, Ground Rent ... 200 

,, Collection Charges ... 1,800 

,, Mortgage Interest .... 1,200 

,, Vacancy Allowance ... 500 

9,033 


21,467 

Illustration J^O. 

Statement of Total Income. 

Particulars. Gross Income. Tax jiaid 

Rs. a. p. Rs. a. ]). 

(1) Income from Business ... ... 53,625 0 0 

(2) Income from House Property 21,467 0 0 

{?}) Income from Securities:— 

(a) Tax-free Jt. Stock Divs. ... 10,311 2 0 1,611 2 0 

(h) Less Tax Jt. Stock Div.s. ... 3,437 0 0 537 0 0 

Total Income Rs 88,840 2 0 2,148 2 0 


19717 

Average rate =27*5 pies 

00,840 


Tax (IiK^ 

Rs 

Rs. 

a 

P. 

1st ... 

. . . 1,500 

Nil 


Next . . . 

... .3, .600 

164 

1 

0 

Next ... 

... 5,000 

390 

10 

0 

N(‘Xt ... 

... 5,000 

625 

0 

0 

Next... 

... 73,840 

11,537 

8 

0 


88,840 

12,717 

3 

0 

Less L. I, 

P. Rs. 6,000 @ 27 

5 pies 




Still to pay 


11,867 13 0 
9,709 11 0 
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SupeivTax. 



Rs. 





Ra. 

a. 

p- 

1st ... 

... 25,000 





Nil 


Next 

... 10,000 

@ 

0 

1 

0 

625 

0 

0 


... 20,000 

@ 

0 

2 

0 

2,500 

0 

0 

•> 

... 33,840 


0 

3 

0 

6, .345 

0 

0 


Pay; 

11 bit! 




9,470 

0 

0 


Sec. 10. (1) The tax shall be payable by an assessee under the 
head “ Profits and gains of business, profession or vocation ” in 
respect of the profit or gains of any business, profession or vocation 
carried on by him. 

(2) Such profits or gains shall be computed after making the 
following allowances, namely: — 

(i) any rent paid for the premises in which such business, 

profession or vocation is carried on, provided that 
when any substantial part of the premises is used as 
a dwelling-house by the assessee, the allowance under 
this clause shall be such sum as the Income-tax 
Officer may determine having regard to the propor- 
tional annual value of the part so used; 

(ii) in respect of repairs, where the assessee is the tenant 

only of the premises, and has undertaken to bear the 
the cost of such repairs, the amount paid on account 
thereof, provided that, if any substantial part of the 
premises is used by the assessee as a dwelling-house, 
a proportional part only of such amount shall be 
allowed; 

(iii) in respect of capital borrowed for the purposes of the 

business, profession or vocation the amount of the 
interest paid; 

Provided that no allowance shall be made under this clause 
in any case for any interest chargeable under this Act which is 
payable without British India, not being interest, on a loan issued 
for public subscription before the 1st day of April, 1938, except 
interest on which tax has been paid or from which tax has been 
deducted under section 18 or in respect of which there is an agent 
in British India who may be assessed under section 43 or, in the 
case of a firm, for any intoreet paid to a partnor of the firm; 
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Explanation. — Recurring subscriptions paid periodically by 
shareholders or subscribers in such Mutual Benefit Societies as 
may be prescribed, shall be deemed to be capital borrowed within 
the meaning of this clause: 

(iv) in respect of insurance against risk of damage or 

destruction of buildings, machinery, plant, furniture, 
stocks or stores, used for the purposes of the business, 
profession or vocation, the amount of any premium 
paid; 

(v) in respect of current repairs to such buildings, 

machinery, plant, or furniture, the amount paid on 
account thereof; 

(vi) in respect of depreciation of such buildings, machinery, 

plant, or furniture being the property of the assessee, 
a sum equivalent to such percentage on the written 
down value thereof to the assessee as may in any case 
or class of cases be prescribed: 

Provided that — 

(a) the prescribed particulars have been duly furnished; 

(b) where full effect cannot be given to any such allowance 

in any year owing to there being no profits or gains 
chargeable for that year, or owing to the profits or 
gains chargeable being less than the allowance, the 
allowance or part of the allowance to which effect has 
not been given, as the case may be, shall be added to 
the amount of the allowance for depreciation for the 
following year and deemed to be part of that 
allowance, or if there is no such allowance for that 
year, be deemed to be the allowance for that year, 
and so on for succeeding years; and 

(c) the aggregate of all such allowances made under this 

Act or any Act repealed hereby, or under the Indian 
lncome*tax Act, 1886, shall, in no case, exceed the 
original cost to the assessee of the buildings, 
machinery, plant, or furniture, as the case may be; 

(vii) in respect of any machinery, or plant which has been 
sold or discarded, the amount by which the written 
down value of the machinery or plant exceeds the 
amount for which the machinery or plant is actually 
sold or its scrap value: Provided that such amount is 
actually written off in the becks of the assessee; 
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Provided further that where the amount for which any such 
machinery cr plant is sold exceeds the written down value, the 
excess shall be deemed to be profits of the (wevious year in which 
the sale took place; 

(viii) in respect of animals which have been used for the 
purposes of the business, profession or vocation other- 
wise than as stock in trade and have died or become 
permanently useless for such purposes, the difference 
between the original cost to the assessee of the 
animals and the amount, if any, realised in respect 
of the carcasses or animals; 

(ix) any sums paid on account of land-revenue, local rates 
or municipal taxes in respect of such part of the 
premises as is used for the purposes of the business, 
profession or vocation; 

(X) any sum paid to an employee as bonus or commission 
for services rendered, where such sum would not have 
been payable to him as profits or dividend if it had 
not been paid as bonus or commission : 

Provided that the amount of the bonus or commission is of a 
reasonable amount with reference to — 

(a) the pay of the employee and the conditions of his 

service; 

(b) the profits of the business, profession or vocation for 

the year in question; and 

(o) the general practice in similar businesses, professions 
or vocations; 

(xi) when the assessee’s accounts in respect of any part of 
his business, profession or vocation are not kept on 
the cash basis, such sum, in respect of bad and doubt- 
ful debts, due to the assessee in respect of that part 
of his business, profession or vocation, and in the case 
of an assessee carrying on a banking or money- 
lending business, such sum in respect of loans made 
in the ordinary course of such business as the Income- 
tax OfRcer may estimate to be irrecoverable but not 
exceeding the amount actually written off as irre- 
ooverible in the books of tM assessee; 


F. 24 
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Provided that if the amount ultimately recovered on any such 
debt or loan is greater than the difference between the whole debt 
or loan and the amount so allowed, the excess shall be deemed to 
be a profit of the year in which it is recovered, and if less, the 
deficiency shall be deemed to be a business expense of that year; 

(xii) any expenditure (not being in the nature of capital 
expenditure or personal expenses of the assessee) laid 
out or expended wholly and exclusively for the 
purpose of such business, profession or vocation; 

(3) Where any building, machinery, plant or furniture in 
respect of which any allowance is due under clause (iv), clause (v), 
clause (vi) or clause (vii) of sub-section (2) is not wholly used 
for the purposes of the business, profession or vocation, the 
allowance shall be restricted to the fair proportional part of the 
amount which would be allowable .if such building, machinery, 
plant or furniture was wholly so used. 

(4) Nothing in clause (ix) or clause (xii) of sub-section (2) 
shall be deemed to authorise the allowance of any sum paid on 
account of any cess, rate or tax levied on the profits or gains of 
any business, profession or vocation or assessed at a proportion 
of or otherwise on the basis of any such profits or gains; and 
nothing in clause (xii) of sub-section (2) shall be deemed to 
authorise — 

(a) any allowance in respect of a payment which is charge- 

able under the head * Salaries ’ if it is payable with- 
out British India and tax has not been paid thereon 
nor deducted therefrom under section 18; or 

(b) any allowance in respect of any payment by way of 

interest, salary, commission or remuneration made 
by a firm to any partner of the firm; or 

(c) any allowance in respect of a payment to a provident 

or other fund established for the benefit of employees 
unless the employer has made effective arrangements 
to secure that tax shall be deducted at source from 
any payments made from the fund which are taxable 
under the head * Salaries.’ 

<5) In sub-section (2), ‘paid’ means actually paid or incurred 
according to the method of accounting upon the basis of which the 
profits or gains arc ownputad under this section; ‘plant’ inoludes 
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vehicles, books, scientiflc apparatus and surgical equipment 
purchased for the purposes of the business, profession or vocation; 
and ‘written down value’ means — 

(a) in the case of assets acquired in the previous year, the 

actual cost to the assessee; 

(b) in the case of assets acquired before the previous year 

but after the commencement of the Indian Income- 
tax (Amendment) Act, 1938, the actual cost to the 
assessee less ail depreciation allowable to him under 
this section; 

(c) in the case of assets acquired before the commencement 

of the Indian Income-tax (Amendment) Act, 1939, 
the actual cost to the assessee less for each financial 
year since acquisition the amount of depreciation 
applicable to the assets at the rates in force for each 
such year since the 1st day of April, 1922, and at the 
rates in force on the 1st day of April, 1922, for each 
such year prior to that date: 

Provided that where the provisions of the proviso to sub- 
section (2) of section 26 are applicable, the actual cost to the 
assessee referred to in clauses (a), (b) and (c) shall be the actual 
cost to the person succeeded in the business, profession or .vocation; 

Provided further that there shall not be so deducted from the 
actual cost any depreciation allowance or part of any depreciation 
allowance which was due for a year which ended prior to the 1st 
day of April, 1939, but to which full effect was not given owing 
to the absence of profits or gains chargeable for that year, or 
owing to the profits or gains so chargeable being less than the 
allowance. 

(6) A trade, professional or similar association performing 
specific services for its members for remuneration definitely relat- 
ed to those services shall be deemed for the purpose of this section 
to carry on business in respect of those services, and the profits 
and gains therefrom shall be liable to tax accordingly. 

(7) Notwithstanding anything to the contrary contained in 
section 8, 9, 10, 12 or 18, the profits and gains of any business of 
insurance and the tax payable thereon shall be computed in 
accordance with the rules contained in the Schedule to this Act. 
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Business 

This section deals mainly with the deductions allowed 
in computing profits and. gains of business. They are 

(1) Eent of premises, 

(2) Repairs of premises, 

(3) Interest on capital borrowed, 

(4) Insurance charges on plant, furniture, stock, 

(5) Current repairs to building, machinery, plant, 

(6) Depreciation, 

(7) Sale or discarding (or obsolescence), 

(8) Animals used for business, 

(9) Land revenue, local rates, municipal taxes in 

respect of premises used for business, 

(10) Bonuses, Commission to employees, 

(11) Bad Debts, 

(12) Business expenses in general. 

SS. 3, provides for proportional allowances where 
paTt of buildings, machinery and plant are used for busi- 
ness purposes. 

SS, 4, provides 

(a) taxes or cesses on profits of any business, etc. 

are not deductible, 

(b) salaries paid without British India allowed or 

deductible if tax has been paid or deducted 
at source, under section 18. 

(c) payments of interest, salary, commission, etc,, 

made to partners are not allowed. 

(d) payments to employee’s provident funds unless 

the employer has made effective arrangements 
to get tax deducted from any payment made 
from the fund. 
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SS. 5, contains the meaning of “paid”, “plant”, 
“written down value”. 

SS. 6, provides that under certain circumstances, a 
trade association or professional association, etc., may be 
deemed to carry on business under section 10. 

SS. 7, provides that the rules for the computation of 
profits of Insurance business are now enacted in the Act 
itself (previously these rules were framed under section 
59). 

Profit and Loss Account 

Tax under this head shall be payable by an assessee on 
the income, profits, gains of any business, commerce, 
trade, manufacture profession, etc., carried on by him, 
subject to certain deductions. 

The following may well serve as guiding principles to 
determine which items will not be allowed as deductions : — 

(1) Appropriation of profits, e.g., drawings, 

proprietor’s salaries, interest on capital, 
income-tax, etc, 

(2) Items of capital nature, e.g., improvements, 

formation expenses, etc. 

(3) Expenses or charges which may be varied at 

will by the assessee, e.g., provision for 
doubtful debts, depreciation beyond a 
statutory limit. 

(4) Losses and expenses not inevitable in that 

particular business, e.g., donations. 

The method usually adopted in finding out the 
assessable profits of a business for income-tax purposes is 
as follows : — 

(1) Take the net profit as shown by the profit and 

loss account. 

(2) Add thereto any items debited in the profit and 

loss account, but not allowable. 
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(3) Deduct items credited in the profit and loss 

account but not allowable as credits. 

(4) Deduct items credited in the profit and loss 

account which have already been taxed by 
deduction or which are assessable under some 
other head. 

Illustration 41- 


Trading and Profit and Loss Account 



Efi. 


Es. 

To stock 

... 1,200 

By sales 

3,900 

To purchases 

... 1,500 

By stock 

1,000 

To gross profit 

... 2,200 




4,900 


4,900 

To rent 

... 125 

By G.P. 

2,200 

To rates 

201 

By commission 

30 

To electricity 

15 

By dividends 

150 

To gas 

10 

By sale of scrap materials 


To wages 

40 

of a building 

100 

To charities 

5 



To repairs ... 

... 25 



To commission 

10 



To depreciation 

... 65 



To Goodwill A/c 

... 300 



To building extension 

... 500 



To income-tax 

... 75 



To net profit 

... 1,300 




Es. 2,480 

Rfl. 

2,480 
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Adjustment Account (for income-tax). 



Es. 


Rs. 

To dividends 

150 

By net profit ... 

1,300 

To sale of building 


By charities ... 

& 

materials 

100 

By Goodwill A/c 

300 

To net profit as adjusted 

1,930 

By building extension 

500 



By income-tax ... 

75 

R«. 

2,180 

Rs. 

2,180 


The same net profit may be arrived at by recasting the 
profit and loss account afresh eliminating the non-allow- 
ables as indicated before. 

Note. — (1) Charities and donations are not inevitable 
business expenses and therefore not allowable. 

(2) Goodwill and extension are capital items, therefore 
not allowed. 

(3) Income-tax — It is an appropriation of profits, 
therefore not allowed. 

(4) Dividends — 

(a) It is a foreign item not connected with trading 

profits. 

(b) It is already taxed. 

(c) It should be included under a separate head. 

(5) Sale of a part of building is a capital gain, there- 
fore not allowable as a credit. 

It should, however, be noted that except in clear cases 
of trade expenses or trade receipts, all items are decided 
after a careful examination and explanation from the 


assessee. 
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Illustration 

Profit and Loss Account. 


Rs. 

To Rent ... 200-0-0 

,, Office -Expenses 1,000-0-0 

,, ,, Salaries 1,500-0-0 

,, Commission ... 600-0-0 

,, Repairs ... 700-0-0 

,, Interest on Capital 
(Senior Partner), 15,000-0-0 


By Gross Profit 
,, Loss 


10,000-0-0 

9,000-0-0 


19,000-0-0 


19,000-0-0 


Solution. 

Firms Asskssme^nt. 

P. and L. Adjustment Account. 

Rs. Rs. 

To Ijoss as ])er P. and L. By Interest on Capital 

Account 9,000-0-0 15,000-0-0 

To Balance being adjusted 

profits of the Firm 6,000-0-0 


15,000-0-0 15,000-0-0 


Assessable Firm profits 6,000 
Less Interest on Capital 15,000 

Minus 9,000 

Senior 'partner. 

Interest on Capital 15,000-0-0 
Less i of minus 9,000= -4,500-0-0 

10,500-0-0 (A) Profits 
Other Incomes (say) 6,000-0-0 


Total Income 16,600-0-0 
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Junior Partner, 

J of minus 9,000= --4,500-0-0 (B) Loss. 

Other incomes (say) 1,000-0-0 
Net loss 3,500-0-0 

This loss can be carried forward. 

Note. — (A) and (B) above will make Rs. 0,000. as per adjust 
merit account. 


Illustration of Equitable adjust nient in partnership nccotmfs 43 

Profit and Loss Account. 

Es. 

Es. Es. 

To Salary 

By Gross profit ... 3,660 

A ... 2()0 


B ... 60 



260 

,. Office staff 

730 

,, Rent 

165 

,, Gas and electricity 

155 

,, Bad del)ts reserve 

190 

,, interest on capital: 


A ... ITO 


B ... 220 



390 

,, Leg'al charges 

40 

,, Net profits 

1,730 

Rs. 

3,660 Es. 3,660 

A and B in the above 

jiartnership share equally. Find out 


from the above the amount on which each has to pay tax. 

Adjustment Account. 



Es. 

Rs. 

To balance 


By N.P. ... 1,730 

being firm’s 

assessable 

By salaries A and B ... 260 

profits 

... 2,610 

By B/D reserve ... 190 

By Interest on capital ... 390 

By Legal charges ... 40 


Es. 2,610 

Us. 2,610 


F. 25 
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Note. — Partners’ salaries are appropriations of pro- 
fits and hence not allowable. 

Legal charges are not allowed unless they are in con- 
nection with the realisation of bad debts. 

Reserve is an appropriation of profits — not allowable. 

Interest on capital — It is a capital item — not 
allowable. 

The firm’s assessable profits are Rs. 2,610. If, now, 
this amount is equally divided and each one is to pay tax 
on Rs. 1,305, it will be inequitable inasmuch as the part- 
ners do not get equal salaries or interest on capital. The 
equitable division and the only (‘orrect division will be as 
follows : — 


Firm’s assessable profits 

Rs. 

Rs. 

2,610 

Less salary A and B 

. 260 



Less Interest on capital 

. 390 

Rs. 

650 



Rs. 

1,960 

Rs. 1,960 equally divided : — 


Rs. 


A 

. 980 



B ... 

, 980 



Hence, A will be taxed on 

. . . 

980 




200 salary 

170 interest 




1,350 


and B will be taxed on 


980 




60 salary 

220 interest 



1,260 

A on Rs. 1,350 
B on Rs. 1,260 


2,610 (Firm’s assessable profits). 
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Meaning of depreciation and the important rates 

Depreciation is shrinkage in the value of assets by use 
or effluxion of time. This shrinkage is strictly a capital 
item, therefore in the English system of income-tax no 
allowance is given as depreciation, but allowance is shown 
in another form, viz., wear and tear. Instead of meeting 
this important requirement of business indirectly, the 
Indian Act has directly provided for it by allowing a 
fixed rate as depreciation. 

It is only the particular classes of buildings, 
machineries, plant or furniture mentioned in rule 8 in 
respect of which the depreciation allowance can be claimed 
for the purpose of business only if such business is carried 
on by the owners of such properties. 

The depreciation rates of some very important and 
common items are given below. For detailed information, 
see Rule 8 (re: an allowance under section 10(2) {vi) of the 
Act in respect of depreciation of buildings, machinery, 
plant or furniture). 

Kate. 

Percentage 
on the 
written 
down value. 

1. Buildings — 

(1) First class substantial buildings of selected 


materials 2*6 

(2) Buildings of less substantial construction 5 

(3) Purely teinporary erections such as wooden 

structure 10 

2. Machinery and Plant (General rate) 7 

3. Furniture and Fittings (General Bate) ‘6 


4. Bates sanctioned for special industries — Flour 
Mills, Bice Mills, Bone Mills, Sugar Works, Distil- 
leries, Ice Factories, Aerating Gas Factories, Match, 

Tea, Leather-goods, Starch Factories 9 
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Rate. 

Percentage 
on the 
written 
down value 

5, Paper Mills, Ship Building and Engineering 
Works, Iron and Brass Foundries, Aluminium Factories, 

Electrical Engineering Works, Motor Car Repairing 
Works, Galvanizing Works, Patent Stone Works, Oil 
Extraction Factories, Chemical Works, Soap and Candle 
Works, Lime Works, Saw Mills, Dyeing and Bleaching 
Works, Cement works using rotary kilns. Brick Manu- 


facture, Glass Manufacture 10 

6. Sewing machines for canvas or leather 15 

7. Motor cars ... 20 

8. Indigenous Sugar-cane crushers (Kolhus or 

Belans) ... 18 

9. Motor taxis, motor lorries and motor buses ... 25 

10. Electrical Batteries ... 20 


11. Electrical machinery, including cle(‘trieal 
generators, motors (oilier than tramway motors), switch- 
gear and instruments, transformers and other siationery 
plant and wiring and fittings of electric light and fan 


installations ... 10 

12. Textile Machinery 9 to 10 

13. Typewriter, Surgical Insiruments, Wireless 

apparatus, Building Contractors Machinery ... 15 

14. Cinema recording, reprodmung e{jui])ment. 

Developing Machine, Printing, Editing Machine, Syn- 
chronisers, Studio lights, etc. 20 


THE NEW GORAKHPUR SUGAR & GUR REFINING 

CO., LTD. 

Trading and Projit and Loss Account, 

Rs. Rs. ... Rs. 

To stock of sugar and By sugar 

molasses ... 2,00,000 sales 4,26,000 

To Manufacturing and By molasses 

other charges: — sales 7,650 

Sugar-cane purchase 1,26,000 


4,32.860 
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Bs. 


Liuie 

Sulphur 

h'ilter press cloth ... 

Stores 

Coal 

hirewoocl 
Gunny bags 
Laboratory si ores . . . 
Manufacturing acids 
Lubricants, etc. 
Salaries and wages 
*t'ane growing 
Medical charges' 

*Iiaw charges 
Printing and 
stationery 

Travelling expenses 

tdiarges general 

llepairs and renew’als 

Ilents 

Insurance 

Interest 

Provident Lund con- 
tributions 
Director’s fee 
Sugar Excise Duty 
Selling Commission 
Managing A g e n t s’ 
allowance 

Managing A g e n t s’ 
commission 


*Staff rominissioii and 

bonus, fund 


^Depreciation : 
Building 

3,000 

Macliinery 

6,000 

Electric in- 
wstallation 

4,000 

Railway sid- 

5,000 

Furniture 

1,500 

Motor cars 

2,500 

Income-tax and 

super- 

tax 


Net Profit 



750 lly Stock of sugar 
450 and molasses 
300 
500 

3.500 

1.500 

1,200 

450 

150 

550 

25,fK>0 

72 

1,628 

300 

350 

1,250 

17,750 

3.500 

3.600 
400 
250 

1,400 

1.600 
45,000 

1.500 

600 


6,000 

1,200 


22,000 

40,000 

,25,000 


Bs. 

2,00,000 


6,32,650 


6,32,650 
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/*. Jj, Adju^ment Account, 


To market value 
of sugarcane 
grown by the 
Company and 
crushed for 
manufacture 
To A d j u s ted 
Profit 


Rs. a. p. Ps. a. p. 

By N.P. ... 1,25,000 0 0 
By Deprecia- 
tion ... 22,000 0 0 

By (' a 11 e- 

growing' ... 72 0 0 

370 0 0 By Bonus fund 500 0 0 

By Income-tax 

1,87,202 0 0 and S.T. ... 4tJ,000 0 0 

1,87,672 0 0 1,87,572 0 0 


Adjusted Profit as above 1,87,572 0 0 

IjCss Depreciation ... Rs. 20,000 

Less unabsorbcd balance ... Rs. 27,572 

47,572 0 0 

Total ... 1,40,000 0 0 


*Note. — (1) Cane-growing cost amounts to Rs. 72 for 
1,200 maunds of sugar-cane. In accordance with rule 
23(1), the Company is entitled to deduct the market 
value of the sugar-cane produced and used for manufac- 
ture, the market value is taken to be Rs. 370. 

(2) Staff commission and bonus includes a contribution 
of Rs. 500 to bonus fund account. 

(3) According to the schedule Rs. 20,000 is allowed 
for Depreciation. It has been assumed that depreciation 
allowance of Rs. 27,572 remained unabsorbed in the pre- 
vious years. 

(4) I.T.O. is satisfied that law charges are a Revenue 
Expense. 

Depreciation 

(1) The assessee has to keep an account of the 
original cost (original cost to the person who is being 
actually assessed and not to the previous owner of the busi- 
ness) of the buildings, plant, etc., and also actual allow- 
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ances granted each year for depreciation on the diminish- 
ing balance method. 

(2) Asset depreciated must belong to the assessee. 

(3) Asset must be used for business, profession or 
vocation. Mai'k the word “ such ” which means that 
buildings, etc. for which depreciation is claimed must be 
used for that particular business, profession or vocation 
whose profits are being computed. 

(4) Asset must come under the list in rule 8. 

(5) Original cost includes cost of freight, all incidental 
expenses connected with the acquisition of the assets, pay 
of engineering staff who erect the machinery and all such 
expenditure up to the point of actually starting work. 

(6) Under the old Act, depreciation was allowed on 
the original cost of the asset at scheduled rates until the 
assets were brought to nil value. 

(7) Under the new Act, deprwiation will be allowed 
on the written down value of assets at the rates prescribed 
in a schedule. 

(8) Written down value (or diminishing balance valu- 
ation) means 

(a) the actual cost to the assessee, in the case of 
assets acquired in the previous year, 

{h) the actual cost to the assessee less depreciation 
allowable, in the case of assets acquired 
before the previous year but after the Income- 
Tax Amending Act, 1939, came into opera- 
tion, 

(c) the actual cost to the assessee less depreciation 
at the old rates for the years since the asset 
acquired, in the case of assets acquired 
before the Amendment Act of 1939 came into 
operation. 
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Taken along with the second proviso now added to the 
definition, contained in sub-section ( 5 ) of section 10 of the Act, of 
the words written down value ” this alteration substitutes for 
the proposals regarding depreciation contained in the Bill provi- 
sions which remove the restriction of depreciation to the amount 
written off in the books of the assessee, remove the restriction to 
six years of the carry forward of depn'ciatioii, and secure that 
depreciation which is unabsorbed at the time when the law is 
(‘hanged shall not. be deducted from ihe original cost of plant, 
ma(*hiner 3 ^, etc., in arriving at the written down value. The effect 
of this provision is to spread the writing-off of the un absorbed 
depreciation over a long period. The ])ro])osals contained in tbe 
Bill limited the amount of depreciation to the amount written off 
in the hooks of the assessee and treated depreciation arising after 
the (diange of the law as a loss like other losses so that it could be 
carried forw\ard only for six years. I)epre(‘iation unabsorbed at 
the time of the change of the law was to be carried forward wutb- 
out time limit until it was absorbed but was to be deducted from, 
that is to say, allowed against, profits before any further allow- 
ance for depreciation was to he made for any particular year 
subsecpient to tlie change of the law. (Select Committee Eeport.) 

(9) Actual cost to a successor is the cost to the person 
succeeded. 

(10) Unabsorbed depreciation shall not be deducted 
from the cost of the asset. 

In other words, if the total due depreciation is deduct- 
ed from the asset, then, for the purpose of the written down 
value, the unabsorbed depreciation has got to be added. 
To make it simpler, the W. D. value is the actual cost less 
the absorbed depreciation. 

Illustration 45. 

Suppose an asset was bought for Rs, 8,000. Depre- 
ciation allowed so far was Rs. 300. If Rs. 500 be the 
depreciation due in the past years which could not be 
allowed owing to inadequacy of profits, this Rs. 500 should 
be added to Rs. 7,200 (Rs. 8,000- 800=Rs. 7,200) and 
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therefore the written down value would be Bs. 7,700 at the 
start of the new Act. 

We have also added a proviso, already referred to in our 
remarks above on Clause 10(b)(M*), to ensure that depreciation 
allowance due for a year prior to the change of the law but un- 
absorbed shall not be deducted from original cost in arriving at 
the written down value. (Select Committee Report.) 

(11) Determination of written down value (W/D 
value) : — 

(1) Until the Act of 1939, depreciation was allow- 

ed on prime cost but now on diminishing 
cost. 

(2) The first assessment on the new system will be 

assessment year 1940-41. 

Illustration 46. 

(3) If an ordinary case under section 10(5)(c) is 

taken, suppose the asset was acquired in 
December, 1932, for Rs. 50,000 and the rate 
of depreciation is 5%, then the W/D value 
would be 

Rs. 50,000 Cost to the assessee 
Less 5°/o depreciation Rs. 15,000 (for 1934-35 to 1939-40). 

Rs. 35,000 being W /D value for 

1940-41. 

assuming, however, that there is no unabsorbed de- 
preciation outstanding. 

(4) Depreciation claims up to and including that of 

1938-39 shall be met from the profits for the 
assessment year 1939-40. If there now re- 
mains any unabsorbed depreciation it shall 
be capitaliso^, 

F. 26 
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(5) Depreciation claims of 1939-40 shall also be 

met from the profits for the assessment year 
1939-40. If there now remains any un- 
absorbed depreciation, it shall be carried 
forward. 

Illustration 47. 

Assessment year 1939-40. 

Supposing A’s business profits are ... Rs. 50,000 

and interest on securities ... Rs. 20,000 

Total Income = Rs. 70,000 

Supposing his depreciation claims are : — 

(a) brought forward from assessment 

year, 1938-39 ... Rs. 90,000 

(6) due for assessment year, 1939-40 Rs. 10,000 

Rs. 1,00,000 

Therefore unabsorbed depreciation brought forward 
from 1938-39 after setting off income for 1939-40 assess- 
ment is 

Rs. 20,000 (70,000 - 90,000) 
and for 1939-40 Rs. 10,000 

Therefore at the end of 1939-40 assessment, the depre- 
ciation which remains still unabsorbed, i.e., Rs. 20,000 
shall be capitalised for the purpose of the next assessment 
year. 

But the unabsorbed depreciation which became due 
in the first year under the Amendment Act, i.e., (1939-40), 
Rs. 10,000 will be carried forward as depreciation claims 
against future profits, 
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Illustration 48. 

If the original cost of the asset acquired in February, 
1934 (assessment year 1934-35) is assumed to be 
Es. 6,00,000 then the W/D value will be as follows : — 

1940-41 assessment. 

Es. 6,00,000 

add Es. 20,000 capitalised as per previous illus- 
tration. 

Es. 5,20,000 

Less depre- 
ciation for 
last 5 years 
at 10% Es. 2,50,000 

Es. 2,70,000 

Or to put the same thing in another way : — 

Es. 5,00,000 

Less Es. 2,50,000 
Less Es. 20,000 

Es. 2,30,000 

Es. 2,70,000 

Therefore this year, 10% on Es. 2,70,000 = Es. 27,000 
add unabsorbed depreciation from 
1939-40 =Es. 10,000 

Hence, allowance for 1940-41 =Es. 37,000 

(12) Mere forwarding particulars of depreciation 

will not entitle an assessee to depreciation allowance; he 
shall file the particulars in the prescribed form as required 
by section 10(2) (®z) proviso (a) [PE. AL. M. Muthukarup- 
pan Chettiar C.I.T., Madras, 1939, I.T.R. 76]. 

(13) The depreciation carry-forward and the loss 
carry-forward must not be mixed up ; as the former can be 
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continued for indefinite period of time, whereas, the latter 
can be continued for only 6 years. 

That portion of the claimed depreciation which the 
profits of the business can absorb does not raise any 
difficulty. 

That portion of the claimed depreciation which the 
profits of the business cannot absorb, owing to inadequacy 
of profits, raises great difficulties, viz., 

{a) Will this unabsorbed portion be carried for- 
ward next year and every year ? or 

{h) Will this unabsorbed portion be debited to the 
P and L A/c notwithstanding inadequacy of 
profits and thus show a loss, which loss will, 
under section 24, be set off and this operation 
to continue 6 years only ? 

This {h), however, is a direct negation of the provision 
that unexhausted depreciation allowance is to be carried 
forward indefinitely. 

(14) The clause in the proviso {h) to section 10(2)(tJ^), 
viz., “profits or gains chargeable for that year” is not 
very clear. The doubt in our mind can reasonably be as to 
whether these expressions in this section refer to 

(a) profits of business as general head, or 

(&) profits of business or the concern as a unit 
source. 

From the reading of the proviso, it seems quite reason- 
able to think that it refers to business as a head (not each 
concern as a unit of business). But as this interpretation 
will be in conflict with section 24(2) where same business, 
profession, vocation has been mentioned, it is necessary to 
accept the interpretation that each business unit is meant. 
From the following illustration 49 ; — 
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X Business (Druggist’s Stores) 



P. ^ L, Account. 

Rs. 

Rs. 

Office Expenses 

... 2,500 By Gross Profits 

... 5,000 

Trade Expenses 

... 2,000 Loss 

... 1,500 

Depreciation 

... 2,000 



6,500 

6,500 


(Witbout debiting Depreciation) 

P . ^ Tj. Account. 

Bs. 

Rs. 

Office Expenses 

... 2,500 Gross Profits 

... 5,000 

Trade Expenses 

... 2,000 


Profits 

... 500 



5,000 

5,000 

Note. — Depreciation claim is Rs. 2,000. 



Y Business (Sports goods) 

P. ^ L. Account, 

Es. 

Rs. 

Office Expenses 

... 5,000 Gro 3 s Profit 

... 10,000 

Trade Expenses 

... 3,000 


Depreciation 

... 1,000 


Net Profit 

... 1,000 



10,000 

10,000 

Illustration 50. 




The conclusions are : — 

(1) if general head “business” is taken, then un- 
absorbed loss to be carried forward is Rs. 500 
as under : — 

X 500 profits 
Y 2,000 „ 
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and X 2,000 depreciation 

Y 1,000 depreciation. 

But the difficulty is how to find out the depreciation 
carry- forward and the loss carry-forward of each business ? 

(2) if unit concern is taken, then the 

X profit Es. 500, Depreciation claim 

Rs. 2,000-1,500 

Y profit Rs. 2,000, Depreciation claim 

Rs. 1,000+1,000 

The ultimate figure is the same loss of Rs. 500 in both; 
but under (1), the units lose their identity but under (2), 
loss carry-forward and depreciation carry-forward of each 
unit are kept distinct. 

Then later on, when we come to section 24(1), for the 
purpose of interpreting “loss of profits or gains in any 
year under any of the heads”, the result of X and Y’s 
trading together has got to be taken, i.e., minus 500. 
This point can be more clearly brought out in the process 
of rebutting the contrary contention. The contrary con- 
tention may be this : — 

the unit concerns being taken separately, the un- 
absorbed depreciation of one unit shall be set 
off against business profits of the same unit 
concern; otherwise it will be carried forward 
till that unit has profits. 

But this contention means that the expressions “loss 
of profits and gains . . .” under section 24(1) are given 
too narrow an interpretation without any justification or 
authority. 
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Illustration 51. 

Continuing the illustration 50, if : — 


X business. 

F . and L. A jc. 

Es. 

Office Expenses ... 2,500 Gross Profit 
Trade Expenses .., 2,000 I>oss 

4,500 


3,200 

1,300 

4,500 


then the entire depreciation claim Rs. 2,000 is carried for- 
ward and Rs. 1,300 business loss is to be set off against 
profits of Rs. 1,000 (Y business profit Rs. 2,000, less its 
depreciation claim Rs. 1,000) and under the general head 
“business”, loss of Rs. 300 will be shown. If the person 
has other incomes from salary and other heads, this minus 
quantity (Rs. 300) can be set off. 

The larger objection to this method of finding out 
business loss is that business loss of Rs. 1,300 is found out 
without debiting the most legitimate charge in a business 
namely, depreciation. Our defence lies in the fact that 
the Act requires that the depreciation claim must be kept 
distinct and separate from business loss and it should be 
treated in the manner laid down in the proviso, though 
from the accountancy point of view it is indefensible. 
But this question pertaining to income-tax has to be decid- 
ed by the Income-Tax Act. 

(15) Letting machinery on hire; — Section 10 will 
apply as this comes under the definition of business. The 
machinery must be the property of the assessee and used 
for business. Refer to section 12(3). 

(16) Plant has now been defined so as to include 
vehicles, books, scientific apparatus and surgical instru- 
ments. 



208 


INCOME-TAX LAW AND ACCOUNTS 


(17) If a machinery is leased out on condition that the 
lessees pay a certain rent and carry out repairs to the 
machinery, the lessor is entitled to allowances under Sec- 
tion ,10(2)(vi). [Sadhucharan Roy Chaudhury 1935, 
I.T.E. 114]. See section 12(3). 

(18) Succession by bequest. — In C.I.T., Burma, vs. 
Solomon & Sons (1933, I.T.B. 325), the assessees acquired 
property by bequest. It was decided that the original 
cost to the assessee is the real value of the property at the 
time of acquirement. 

(19) Machinery, etc. for which depreciation is claimed 
must be used during the year of account. Any allowance 
claimed must be on account of the same period for which 
tax is imposed, i.e. previous year. 

(20) Both machinery and plant are meant to assist 
production directly or indirectly. 

Macliinery means “ some mecliaiiical contrivances which by 
themselves or in combination with one or more other mechanical 
contrivances by the combined movement and interdependent 
operation of their respective parts pi'enerate power or evoke, 
modify, apply or direct natural forces with the object in each case 
of effecting so definite and specific a result,” [Corporation of 
Calcutta vs. Cossipur Municipality, 49, Cal., 190 (P.C.] 

“Plant” includes whatever apparatus is used by a business- 
man for carrying on his business — not his stock-in-trade which 
ho buys or makes for sale but all goods and chattels, fixed or 
movable, live or dead whicli he keeps for permanent employ- 
ment in his business,” (Yarmouth vs. France, 57 L.J.Q.B. 17). 

(21) Section (10) (2) (it?) refers to insurance allowance 
in respect of building machinery, plant, furniture, stocks 
or stores. 

Section 10(2)(??) refers to current repairs allowance 
in respect of building, machinery, plant or furniture. 

Section 10(2)(rt) refers to depreciation allowance in 
respect of building, machinery, plant or furniture. 
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Section 10(2) {vii) refers to obsolescence allowance in 
respect of machinery or plant. 

(22) Businesses of long standing will suddenly 
find their depreciation allowances considerably reduced. 
In some cases, it will be a serious blow. 

(23) Payment of bonus or commission if actually 
made in course of business should not be left to the scrutiny 
of any person other than the proprietor ; he knows why he 
is giving the bonus. But the Act empowers the I.T.O. 

(24) In the Case of Amrita B.a,zar Patrika, Calcutta, 
1937, I.T.li. 648, where the Editor and the Printer were 
charged with contempt of Court, the expenses incurred by 
the Patrika in defence of these persons could not be re- 
garded to have lieen incurred for purposes of earning the 
profits. 

(25) A lawyer incurring exjienditure in the mainte- 
nance of his Motor Car, will not be allowed this deduction 
(Sir Hari Singh Gour r.*?. C.I.T., U.P., C.P., 3 I.T.C. 
333). 

An engineer’s Motor Car expenses may not be 
ordinarily allowed but a contractor’s expenses should be 
always deducted. 

A doctor should be always given this allowance and 
also an auditor, frequent visits being essential. 

(26) In Bengal Nagpur Railway Company w. Secre- 
tary of State, 1922, 49 Cal. 815, the railway company 
managed the line owned by the Secretary of State and was 
assessed on (tz) interest on Ca]iital supplied by the Secre- 
tary of State, {h) guaranteed interest payable by the Secre- 
tary of State on the share capital of the company found 
by the railway company. It was decided that the company 
was lia^ble to be assessed on the company’s surplus profits 
and it was also decided that in such cases, the liability 

F. 27 
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to pay tax depends on special agreements between the 
parties. 

(27) In C.I.T. Bihar vs. Sir Kameshwar Singh 1933, 
I.T.E. 94 (P.C.), the assessee, on discovering that in 
acquiring a colliery, there were arrears of fixed or dead 
rents (royalty) due to superior landlord, claimed deduc- 
tion in computing profits. The Privy Council decided that 
the sum overpaid by the assessee for the colliery was to get 
possession of the colliery, not a sum expended by him in 
the carrying out of the colliery. Hence the claim was 
disallowed. 

(28) In Dr. Sir H.S. Gour vs. C.I.T. C.P. 1929, 3, 
I.T.C. 350, the assessee did not include in his return some 
miscellaneous receipts, some dividends, some fees from 
university examinations and some of his publications of 
books. When I.T.O. foimd these omissions, he added a 
sum of Rs. 20,000 as for general omissions. It was held 
that as I.T.O. was justified in treating the return as un- 
reliable, his estimate was neither unreasonable nor illegal. 

(29) In the Indian Turpentine and Rosin Co. Ltd., 
vs. C.I.T.U.P. 1928, 3 I.T.C. 219, the company was 
originally owned by the Government of U.P. When it 
became a joint stock company with a capital of 12 lakhs, 
shares of 6 lakhs were allotted to the local Government and 
the latter was to supply through its forest department 
crude resin at cost plus a royalty of Re. 1 per maund and 
also on condition that if the profits of the company in any 
year exceeded 15 per cent, a further payment of i.0% of 
the excess profits was to be made in the following year as 
additional royalty. The company claimed to deduct as 
business expense the share of its profits in the preceding 
year paid in the accounting year as additional royalty to 
Government. It was held that the additional royalty was 
the price paid for resin and was expenditure incurred for 
earning profits and hence deductible under sec, 10(2). 
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DEPRECIATION IN CASES OF SUCCESSION 

Where a person carrying on business, etc., has been 
succeeded by another person, such person is entitled to 
carry forward under Section 10(2)(»^) the depreciation in 
respect of buildings, machinery, plant, etc., in case where 
full effect could not be given by the person in the years 
prior to the succession. 

In C.I.T., Madras, vs. Massey Co. Ltd., 1929, 

3 I.T.C. 302, 

(1) Massey Co. was a Company in British India. 

(2) Assessment was for 1927-28. 

(3) Succession took place from 1st January, 1924. 

(4) Predecessor Company — Madras Engineering 

Works, Successor Company — Massey & Co. Ltd. 

(5) The High Court had two questions before it : — 

(a) whether the Massey & Co. are entitled to carry 
forward depreciation to which full effect 
could not be given in the years previous to 
succession. 

(&) whether Massey & Co. can be allowed to calcu- 
late depreciation on the original cost to the 
predecessor or on the cost to the successor. 

(6) The Income-tax Commissioner contended that it 
should be on cost to the transferee Co. The High Court 
decided that it should be on cost to the transferor Co. 

G.I.T. vs. Buckingham & Carnatic Co, 

Ltd., 1935, I.T.R. 384 

(1) Company in British India. 

(2) Successor Co. — Buckingham, etc. 

(3) Predecessor Co. — Five Limited Companies. 

(4) Succession took place on 30th November, 1920. 

(5) In 1921-22 assessment (subsequent to succession), 
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the successor claimed depreciation on the original cost to 
the predecessor as the profits assessed in the hands of the 
successor were profits to the predecessors {viz., the five 
limited companies). This claim was not accepted by the 
Tax authorities and the Company was assessed on the 
actual cost to the Company. 

Just after the decision of the Massey Co., Buckin- 
gham Carnatic Company renewed its claim in the assess- 
ment for 1931-32 on the strength of the decision in the 
Massey Co.’s case. 

The High Court decided in favour of the Company. 

Then the case was sent up to the Privy Council, which 
observes that in this case the point to be noted is that the 
year of assessment under discussion is not the first year 
after succession but a subsequent year. This distinction 
has been drawn in a later case of Mazagaon Dock, Ltd., 
by the learned Chief Justice of Bombay High Court, al- 
though such a distinction is not supported by any section 
of the Income Tax Act. 

With regard to the question whether the original cost 
referred to the transferor or to the valuation at which the 
transferee took it, the cost to the (transferee) purchasing 
Company was decided to be the basis on which deprecia- 
tion was to be calculated. 

C.I.T., Bombay, vs. Mazagaon Dock, Ltd., 

1938, I.T.R. 124. 

(1) It is an assessment for 1935-36. 

(2) On 1st April, 1935 the Mazagaon Dock, Ltd., 
acquired the assets of the Firm of Mazagaon Dock. 

(3) The Limited Company, i.e., the successor is the 
assessee Company. 

The Bombay High Court decided that depreciation 
allowance should be calculated on the cost to the transferor 
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company and not to the purchasing Company, viz., the 
Ma?agaon Dock, Ltd. 

The Chief Justice and Justice Rangnekar pointed out 
the distinguishing feature of this case from the Buckin- 
gham and Carnatic Company and held that cost to the 
predecessor would be the basis. Justice Rangnekar 
observes : 

“ Tliis is not a case of an ordinary assessment of income 
actually made by the successor . . . upon the whole, therefore, 
I have reached the conclusion that in this case where we are only 
conceined witli a hyputhctital assessment in the very fii\st year 
of a successor takino* over his ])usiness from his predecessor, apart 
from the fact that the words original cost ’’ would be in- 
a])propriatt‘, it would be difficult to hold that depreciation should 
be allowed on the original cost to the successor and not on the 
original cost to the ])redecessor.’’ 

Justice Blackwell dissented and said : 

“ It may be that it would be just to amend tlie Act to meet 
a .case for the legislature and upon the plea that justice requires it, 
1 do not fee] myself at liberty to place upon wSection lQ(2)(r^) a 
strained artificial meaning in tlie first year after a succession, 
while giving to it, as I am bound to do by tlie ordinary canons 
of construction and upon authority, its ])lain and natural mean- 
ing in the years following/’ 

The Chief Justice observes : 

In my opinion therefore it is open to this court to (‘onsider 
on its merits the question whether in the case of a fictional assess- 
ment under Section 26(2), ‘‘assessee” in section 10(2)(t'?) has the 
same meaning as it bears for the purpose of subsequent assessments 
and means the person being assessed or whether it means the 
person on whose profits the assessment is based and who was the 
owmer of the premises on which depreciation is claimed during the 
year in which the profits were earned. For the reasons given 
above, I am of opinion that the latter view is right.” 

Therefore where assessment is made on a successor 
under Section 26(2) the word '‘assessee’' in Section 10(2) 
{tft) must be construed as predecessor. 
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Interest on capital borrowed for business, profession 
or vocation. 

This interest was admissible where the payment was 
not in any way dependent on the earning of profits. By 
the Amendment of 1939 : — 

(1) this restriction has been omitted. 

(2) no allowance is admissible where the interest is 

payable outside British India unless tax has 
been deducted. 

(3) interest paid to partners is not admissible even 

if it can be proved that the partner gave a 
loan and not capital. 

Obsolescence, in the old Act, created some difficul- 
ties as to what is obsolete and when it is so. In the 
Amendment Act of 1939, the expression “obsolete” has been 
omitted and it has been provided that the amount shall be 
allowed whenever the plant or machinery has been sold or 
discarded, i.e-, when it is actually written off in the as- 
sessee’s books. The claim can be allowed either in the 
year of discarding or of sale. 

The allowance in the P. & L. A/c. will be the differ- 
ence of the written down value and the sale proceeds. 

Conversely, any excess due to larger sale proceeds than 
the written down value would be income and taxable. 

Bad Debt : — 

{a) allowed in mercantile system of account keeping 
only. 

(b) allowed as estimated by I.T.O. 

(c) must not exceed the amount written off in the 

books. 

(d) such bad debts as are incurred in the year of 

account. 
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{e) the assessee is not the sole judge nor has he any 
option to declare debts bad. It is a question 
of fact and therefore in case of dispute, it 
is to be decided by the proper tribunal. 

(/) A statute-barred debt is not necessarily bad. 

The above three {d, e, /,) points were decided by the 
Privy Council in the case of C.I.T. vs. Sir S. M. Chit- 
navis (1932, 59 I.A. 219). 

{g) the question as to at what point of time, a debt 
becomes bad is purely a question of fact and 
therefore no reference to the High Court lies 
(C.I.T. , C.P. & U.P. Seth Birdichand, 
1938,. I.T.R. 367). But the quastion whether 
there is any evidence for such a finding by 
the Tax authorities falls within the question 
of law and in this respect reference lies, 
(Hukumchand Jagdharinall vs. C.I.T., Pun- 
jab, 1935, I.T.R., 211). 

{h) Assesvsee obtained a personal decree against his 
debtor in 1928. Against this decree the 
debtor appealed and it was dismissed in 1931. 
The assessee could not realise anything. For 
1932-33, the assessees claimed it as bad debt. 

Income Tax Officer held it was bad in 1929, hence not 
allowable now. Assistant Commissioner held it was not 
bad even in 1932-33. The Commissioner agreed with 
I. T.O. 

High Court agreed with A.C. and decided that the 
Income-tax authorities should decide whether it became 
bad in 1932-33. (Hukumchand Jagadhar Mull vs. 
C.I.T., Punjab, 1935, I.T.R., 211). 

(f) It is for the assessee to prove by evidence that a 
debt became irrecoverable during the year in 
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which incomes arose. (C.I.T. vs. Vallabh- 
das Murlidhar, Bombay, 4, I.T.C. 318). 

(y) A bad debt or irrecoverable loan cannot be 
allowed as a deduction unless : — 

(a) the assessee has written it off his accounts. 

(b) it has actually become bad or irrecoverable, 

and 

(c) it actually became so in the "''previous year''. 

(k) The word “irrecoverable” in the term “irre- 
coverable loan” should be given a wider sense 
than its technical legal meaning. 

Mr. S. 1*. (’Iiuiiibors : — 

“ I think on the qiiestion of estimating (Ihul and Dmihtfnl 
Debts) the ])osition is not so severe as tlie Honourable Menil),‘r 
iinag'ines. There is the right of ai)]>eal and if either the income- 
tax officer or tlie assistant commissioner fails to ap])ly his min 1 
to the facts, then there would he a right of reference to the Higli 
Court on the ground, that the decision was taken without evidence.” 

Business deductions. Irrecoverable Loans. 

{i) here an assessment is made of ])rofits or income from a 
hanking or money-lending business, loans which cannot he re- 
covered should he deducted from the assessed profits of such busi- 
ness at the time when such loans can he definitely proved to he 
irrecoverable. For example, if a hanker has lent out 5 lakhs of 
rupees and received Es. 50,000 as interest hut has during the same 
year lost an irrecoverable loan of Es. 25,000, he should he assess- 
ed on Rs. 25,000. Similarly, if the same banker receiving 
Es. 50,000 as interest on his loans suffers a loss of an irrecover- 
able loan amounting to one lakh during the same year, the income 
to be assessed to income-tax from the money-lending business in 
that year will be nil. These examples will apply whether the 
assessee had previously been assessed to income-tax or not. 

{ii) This instruction will also apply to the assessment of 
other traders, where loans have been made in connection with the 
business and in which the loans are of the iialure of the business 
and the loss is a true trading loss. 
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(m) Tile irrecoverable loans in the sense referred to in this 
paragraph are sometimes confused with the bad debts ’’ des- 
cribed in paragraph 50, but they are of a totally different nature. 
Money lent out on interest is the stock-in-trade of a money-lender 
or banker and the loss of such stock-in-trade can clearly be re- 
garded as a trading loss like the loss of the stock-in-trade of any 
other trader where the loss is not covered by insurance. In 
settling claims of this nature the question has always to be con- 
sidered whether money-lending is, or is not, a part of the busi- 
ness of the trader in question. The investment of savings or 
occasional loans made to acquaintances cannot be considered to 
be loans made in the course of trading.’^ (I.T.M.) 

Mr. S. P. Chambers said in connection with irrecoverable 
loan : 

‘‘If he has several businesses he may keep part of his books 
in cash and part on a mercantile basis as I understand is the 
common practice in South India. ... In other business loans 
and capital sums are not allowable deductions. In the case of 
a bank or money-lending business, these loans or other sums re- 
present part of what might be called trading stock of the busi- 
ness so that in the case the money-lender even if he keeps his books 
on the cash basis, allowance must be made for so much of the 
loans as proved to be irrecoverable.^’ 

Depreciation of Securities held by Bank : — 

In Tata Industrial Bank (1 I.T.C, 152), Macleod C. 
J. observed : — 

“ From the gross income only certain debits for depreciation 
are to be allowed and this debit asked for by the Bank not being 
mentioned therein cannot be allowed ... an assessee would not 
be allowed to write down his assets in a year when market values 
had declined without writing thtfm up when values had increased.” 

In Punjab National Bank, Ltd. vs. Crown 1926, 2 
I.T.C. 184: 

The bank claimed depreciation on securities because such in- 
vestments were of the same character as loan advanced to cus- 
tomers. It was decided that the securities in question being a part 
of the fixed capital and not a part of stock-in-trade of the Bank, 
the deduction was not allowable. 

R 28 
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Depreciation when machinery is idle: — In 

Bombay, vs. V. B. Sathe, (1937, I.T.R. 624), the assessee 
owned a ginning factory and he was a member with the 
owners of other ginning factories of a pool. During the 
year of assessment, the assesvsee’s factory did not work and 
the I.T.O. declined to allow depreciation. According to 
pooling agreement the assessee was to keep his gins, etc., 
in working condition and according to Beaumont, C. .1. : 
the depreciation was allowed. The Chief Justice observed : 

“ Tlie l)tisinesB from which the profits were derived w'as that 
of giiiniii{>' factories and the contrilmtion of the assessee to tliat 
hnsiriess was the obligation to keep his machinery ready for 
actual use at any moment . . . It .seems to me that the ultimate 
tost is whether without the particular user of the machinery relied 
tipon, the profits sought to he taxed could have been made . . . 
I base mv decision (‘iitirely on the existence of such a covenant in 
the case.” 

In Bhikaji Venkatesh w. C.I.T., C.P. & U.P. (1937, 
I.T.R. 626), the assessee owned a ginning factory and was 
a member of a pooling association of ginning factories. 
Under the agreement, the factories worked in rotation and 
in this year, the assessee’s factory did not work. It was 
decided that the words “used for the purpose of business” 
meant “actually used” and therefore depreciation for the 
year of assessment was not allowed. 

Items allowed in the P. & L. A/c: — 

(1) Where depreciation allowance is not asked for, 
the cost of replacement should be allowed in the year in 
which a furniture is replaced. 

(2) Debenture interest. 

(3) Deduction in the profit and loss account should be 
allowed in respect of any sums paid on account of land 
revenue, local rates, cess or municipal taxes in respect of 
such part of the premises as is used in business. 

(4) Obsolescence (sold or discarded) allowance. 
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(5) Depreciation according to scheduled rates. 

(6) Irrecoverable loans. 

(7) Pension to ex-employees. 

(8) Bonus or Commission paid to employee allowable 
under the following conditions : 

{a) Where such sum would not have been payable 
to him as profits or dividend if it had not 
been paid as bonus or commission. 

(b) Reasonable amount considering pay and con- 
ditions of service, profits of the business and 
general practice in similar business. 

(9) Interest on borrowed capital. 

(10) Provident Fund allowances. 

(11) Sums paid on account of land revenue, local rates, 
municipal taxes in respect of such part of premises as is 
used for profession, business, vocation etc. 

(12) Under section 10(2) {mi), “laid out or expended 
wholly ” suggests that many items of expenditure which 
have hitherto been disallowed as being of capital nature 
may be brought under it and deduction can be claimed 
against profits of the business. 

Items Not Allowed in the P. & L. A/c ; — 

(1) Premium received by a company on shares. 

(2) Cost of issuing shares. 

(3) Reserve for bad debts or for any fund. 

(4) Charities and presents. 

(5) Cost of additions, alterations, extensions, 

improvements, etc. 

(6) Income-tax and super-tax. 

(7) Drawings or salaries to proprietors. 

(8) Interest on partners’ capitals or loans. 

(9) Private or personal expenses. 
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(10) Eoad, public works cess and similar cesses on 

income from royalties. (Raja Jyoti Prasad 

Singh’s case, 1921, 1, I.T.C. 103, Bihar.) 

(11) Any loss recoverable under an insurance. 

(12) Legal charges except in realisation of bad debts, 

etc. 

(13) Commission to under-writers. 

(14) Ex-partners’ pensions. 

Obsolescence Allowance. 

This allowance under section 10(2) (vii) is in respect 
of plant and machinery only. Previously this used to be 
called obsolescence allowance. By the new amendment, the 
word, obsolescence, has been omitted altogether. It is now 
a case where a machinery or plant is sold or discarded and 
written off in the accounts. 

If a plant or machinery is discarded or sold and the 
firm has written off its residual value in the profit and 
loss account, then for income-tax purposes, the amount 
which will be allowed as debit in the profit and loss ac- 
count will be 

Written down value, 

Less scrap value realised. 

Illustration 52- 

A machinery cost Rs. 600. After full 3 years of use, 
it became obsolete and was sold off for Rs. 135. Deprecia- 
tion was allowed at 10% each year. What amount will be 
deductible allowance? 

Original cost to the assessee . Rs. 600 ' 

Less depreciation 10% (1st year) ... Rs. 60 

Rs. 540 

Less depreciation 10% (2nd year) ... Rs, 54 


Rs. 486 
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Less depreciation 10% (3rd year) Rs. 48 

Rs. 438 

Less scrap value Rs. 135 

Allowance in the P and L account Rs. 303 

The allowance for obsolescence is calculated upon the original 
cost to the owner. 

Method of converting the net 'profits of sterling companies 
into rupee for the purposes of income-taw. 

Where the business of a sterling company is transacted en- 
tirely in India, there is no need for the Income-tax Officer to look 
at the sterling accounts as he can get a record and ask for a return 
of the transactions in rupees. He should act in the same way in 
cases where the profits of the Indian branch of a company operat- 
ing in other countries can be separately ascertained. In the case 
of a company operating through local branches in different coun- 
tries where the profits of the Indian branches cannot be ascertain- 
ed separately but have' to be deducted from the total sterling profits 
of the company from all its operations, the net profits of the 
company for the purposes of assessment to Indian income-tax 
should be converied into rupees at the rate of exchange ruling on 
the last day of the year to which the account relates unless the 
Income-tax Officer is able, by an examination of the accounts, to 
ascertain the average rate of remittances throughout the year and 
to deduce from that the rupee profits of the Indian branches. 
(I.T.M.) 

In Vallambrosa Rubber Co. vs. Farmer (1910, 5 T.C. 
529) an English Case, the assessed, a Rubber Estate, 
claimed an allowance for the entire amount of expenditure 
in superintending, weeding, etc., on the whole of the plan- 
tation. The tax authorities contended that expenditure 
on only that portion which was producing rubber in the 
year and not on the rest which was in the process of culti- 
vation was deductible. Lord Dunedin accepted the com- 
pany's contention and observed : 

Supposing a man conducted milk business, it really comes 
to the limits of absurdity to suppose that he would not be allowed 
to charge for the keep of one of his cows because at a particular 
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time of the year, towards the end of the year of assessment, that 
cow was not in milk and therefore the profit which he -was going 
to get from the cow would be outside the year of assessment.” 

Expenses on a rubber estate on acquiring and clear- 
ing and draining land before cultivation was started is 
capital expenditure but the expenditure on cultivation, 
production and marketing is Revenue expenditure. 

Payment out of Profits 

In the Pondicherry Railway Co., Ltd., vs. C.I.T., 
Madras, 1931, 5, I.T.C. 363, it was stated by Lord 
Macmillan that “ a payment out of profits and conditional 
on profits being earned cannot accurately be described as 
an expenditure incurred to earn profits.” 

Payment for earning Profits : — 

In the Indian Radio and Cable Communications Co., 
Ltd. vs. Commissioner of Income-tax, Bombay, 1937, 
I.T.R., 270, it has been decided by the Judicial Committee 
that a payment which is made out of profits and condi- 
tional on profits being earned may yet be expenditure in- 
curred for earning such profits and so allowable. The 
real issue is whether the expense was for earning profits. 
If according to an agreement a manager is paid 5 per cent, 
on the net profits of the year, this 5 per cent, should be 
allowed as a business expenditure. 

In the Tata Hydro Electric Agency vs. C.I.T., 
Bombay, 1937, I.T.R. 202, the Judicial Committee 
pointed out the distinction between : 

(1) payment of a share out of profits, i.e., if profits 

do not arise, no payment shall be made; and 

(2) payment of a share out of income where this 

payment is a dead charge against profit and 
loss account {i.e., this payment is indepen- 
dent of the assessee’s making any profit or 
not) in order to arrive at the profits. 
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In this case, the appellants duly earned and received pay- 
ment from the Tata Power Co., of their commission of 10 per cent, 
on the net profits of that company and duly paid over to F. E. 
Dinshaw, Ltd., and to Eichard Tildeii * Smith’s administrator, 
12i per (*ent. thereof each, or 25 per cent, in all. In the Hit’ll 
Court, the appellants were unsuccessful to get the deduction of 
the above amount. The Privy Council observed “In the Pondi- 
cherry case, the assessees were under obligation to make over a 
share of their profits to the French Government. Profits had 
first to be earned and ascertained before any sharing took place. 
Here the obligation of the appellants to pay a quarter of the com- 
mission which they receive from the Tata Power Co., Ltd., to 
F. E. Dinshaw, Ltd,, and Eichard Tilden Smith’s administrator 
is quite independent of whether the appellants make any profits 
or not. Indeed, if on their year’s operations as a whole they -were 
to make a b>ss and incur no liability to income-tax, they would 
nevertheless, have to pay away a quarter of the commission in 
question to the parties named. The commission in truth is not 
j)rofit or gain: it is only an item or factor in the computation of 
the appellants’ profits or gains. Their Lordships regard this as a 
fundamental distinction. It was not questioned by Counsel for 
Ihe Crown that if the ])resent question had arisen with Tata Sons, 
Ltd., they would under S. 10'(2)(ix), have been entitled on the 
facts stated to dedmd their payments to F. E. Dinshaw, etc., as 
being expenditure incurred solely for the purpose of earning their 
})rofits. But he submitted that after the a^'quisition of the 
agency business by the present appellants, the payments assumed 
a different cliaracter. The appellants, he said, did not take any 
part in obtaining the loans nor did they incur the liabilities in 
(luestion in the course of rendering any services to their principals. 
The obligation to make tbe i)aymeiits in question was taken* over 
by them as part of the transaction whereby they acquired tlie 
agency business from Tata Sons, Ltd., and the payments were, 
therefore, made not for the purpose of earning profits in the con- 
duct of the agency business but in fulfilment of the terms on 
which they purchased the business. . . . The Privy Council 
decided that the deduction claimed is inadmissible. 

In Madura Hindu Permanent Fund, Ltd. vs. C.I.T., 
1933, I.T.R. 46, Madras, the assessee company advanced 
loans to members and paid guaranteed interest to sub- 
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scribers. The fund claimed deduction under section 10(2) 
(ix). The deduction was allowed. The guaranteed inter- 
est was interest earned by the fund and not a return of a 
surplus arising from an over-estimate. (Style’s case did 
not apply — see Life Insurance chapter.) 

In the Anglo-Persian Oil Company (India), Ltd. case, 
1933, I.T.E., 129, it was decided that the sum paid by 
the company as compensation for loss of agency whereby 
the company relieved itself of further annual payments of 
commission chargeable to revenue account should be allow- 
ed in the revenue account. , 

Trade Associations have been brought under assessment 
where such associations are carrying on some business; 
those that carry on private clubs for recreation and sports 
and such other services will not come under the mischief 
of the law. 

Insurance Business 

THE SCHEDULE. 

See section 10 (7) 

RULES FOR THE COMPUTATION OP THE PROFITS AND 
GAINS OF INSURANCE BUSINESS 

1. In the case of any person who carries on, or at any time 
in the preceding year carried on, life insurance business, the profits 
and gains of such person from that business shall be computed 
separately from his income, profits or gains from any other business. 

(2). The profits and gains of life insurance business shall be 
taken to be either — 

(a) the gross external incomings of the preceding year from 

that business less the mam^;sment expenses of that 
year, or 

(b) the annual average of the surplus disclosed by the 

actuarial valuation made for the last inter-valuation 
period ending before the year for which the assess- 
ment is to be madei after adjusting such surplus so as 
to exclude frmn it any surplus or deficit imHuded 
therein which was made in any eariior inter-valuation 
period and any expenditure other than expoiditure 
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which may under the provisions of section 10 of this 
Act be allowed for in computing the profits and gains 
of a business, 

whichever is the greater: 

Provided that the amount to be allowed as management ex- 
penses shall not exceed — 

(a) 7| per cent, of the premiums received during the pre- 

ceding year in respect of single premium life insur- 
ance policies, plus 

(b) in respect of the first yearns premiums received in respect 

of other iife insurance poiicies for which the number 
of annuai premiums received is iess than twelve, or 
for which the number of years during which premiums 
arc payable is less than twelve, for each such premi- 
um or each such year 1 \ per cent, of such first year’s 
premiums received during the preceding year, plus 

(c) 85 per cent, of the first year’s premiums received during 

the preceding year in respect of other life insurance 
policies and 8^ per cent, of other premiums received 
during that year in respect of ali life insurance 
policies other than single premium life insurance 
poiicies. 

3. In computing the surplus for the purpose of rule 2, — 

(a) one-half of the amounts paid to or reserved for or 
expended on behalf of policyholders shall be allowed 
as a deduction: 

Provided that in the first such computation made under this 
rule of any such surplus no account shall be taken of 
any such amounts to the extent to which they are 
paid out of or in respect of any surplus brought for- 
ward from a previous inter-valuation period: 

Provided further that if any amount so reserved for policy- 
■ holders ceases to be so reserved, and is not paid to or 
expended on behalf of policyholders, one-half of such 
amount, if it has been previously allowed as a deduc- 
tion, shall be treated as part of the surplus for the 
period in which the said amount ceased to be so 
reserved; 


F. 29 
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any amount either written off or reserved in the accounts or 
through the aotuarial valuation balance sheet to meet 
depreciation of or loss on the realisation of securities 
or other assets, shall be allowed as a deduction, and 
any sums taken credit for in the accounts or actuarial 
valuation balance sheet on account of appreciation of 
or gains on the realisation of the secuirties or other 
assets shall be included in the surplus: 

Provided that if upon investigation it appears to the Income* 
tax Officer after consultation with the Superintendent 
of Insurance that having due regard to the necessity 
for making reasonable provision for bonuses to parti- 
cipating policyholders and for contingencies, the rate 
of interest or other factor employed in determining 
the liability in respect of outstanding policies is 
materially inconsistent with the valuation of the 
securities and other assets so as artificially to reduce 
the surplus, such adjustment shall be made to the 
allowance for depreciation of, or to the amount to be 
included in the surplus in respect of appreciation of, 
such securities and other assets, as shall increase the 
surplus for the purposes of these rules to a figure 
which is fair and Just; 

(c) the whole amount of interest received in respect of any 
securities of the Central Government which have been 
issued or declared to be income-tax free shall be 
deducted. 

4. Where for any year an assessment is made in accordance 
with the annual average of a surplus disclosed by a valuation for 
an inter-valuation period exceeding twelve months, then, in com- 
puting the tax payable for that year, credit shall not be given in 
acoordance with sub-section (5) of section 18 for the tax paid in 
the preceding year, but credit shall be given for the annual average 
of the income-tax paid by deduction at source from interest on 
securities or otherwise during such period. 

5. For the purposes of these rules — 

(i) ‘preceding year* means that year for which annual 
accounts are required to be prepared under the In- 
surance Aot, 1938, immediately preceding the year 
for which the assessment is to be made or until the 
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commeneemsnt of the insurance Act 1938, the |ire- 
vious year as defined in section 2 of this Act; 

(ii) 'gross external incomings* means the full amount of in- 
comings from interest, dividends, fines and fees and 
ail other incomings from whatever source derived 
(except premiums received from policyholders and 
interest and dividends on any annuity fund) and 
includes also profits from reversions and on the sale 
or the granting of annuities, but excludes profits on 
the realisation of securities: 

Provided that incomings, including the annual value of the 
property occupied by the assessee, which but for the 
provisions of sub-section (7) of section 10 would have 
been assessable under section 9 shall be computed 
upon the basis laid down in the last named section, 
and that there shall be allowed from such gross in- 
comings such deductions as are permissible under that 
section. 

(iii) ‘management expenses* means the full amount of 

expenses (including commissions) incurred ex- 
clusively in the management of the business of life 
insurance, and in the case of a company carrying 
on other classes of business as well as the 
business of life insurance in addition there- 
to a fair proportion of the expenses incurred in the 
general management of the whole business. Bonuses 
or other sums paid to or reserved on behalf of policy- 
holders, d^reciation of, and losses on the realisation 
of, securities and any expenditure other than expendi- 
ture which may under the provisions of section 10 of 
this Act be allowed for in computing the profits and 
gains of a business are not management expenses for 
the purposes of these rules; 

(iv) ‘life insurance business* means life insurance business 

as defined in clause (11) of section 2 of the Insurance 
Act, 1938; 

(V) ‘securities* includes stocks and shares. 

6. The profits and gains of any business of insurance other 
than life insurance shall be taken to be the balance of the profits 
disclosed by the annual accounts, copies of whMk are required 
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under the Insurance Act, 1938, to be furnished to the 8u|ierinten« 
dent of insurance after adjusting such balance so as to exclude 
from it any expenditure other than expenditure which may under 
the provisions of section 10 of this Act be allowed for in computing 
the profits and gains of a business. Profits and losses on the realisa- 
tion of investments, and depreciation and appreciation of the value 
of investment shall be dealt with as provided in rule 3 for the busi- 
ness of life insurance. 

7. The profits and gains of companies carrying on dividing 
society or assessment business shall be taken to be 15 per cent, of 
the premium income of the previous year, or in the case of non- 
resident companies 15 per cent, of the British Indian premium 
income of the previous year. 

8. The profits and gains of the British Indian branches of an 
insurance company not resident in British India, in the absence of 
more reliable data, may be deemed to be the proportion of the total 
world income of the company corresponding to the proportion which 
its British Indian premium income bears to its total premium in- 
come. For the purpose of this rule, the total world income of life 
insurance companies not resident in British India whose profits are 
periodically ascertained by actuarial valuation shall be computed 
in the manner laid down in these rules for the computation of the 
profits and gains of life insurance business carried on in British 
India. 

9. These rules apply to the assessment of the profits of any 
business of insurance carried on by a mutual insurance company. 

Life Insurance Companies (under new Act of 1039). 

Definition of “ Life Insurance business ” is as fol- 
lows : — 

“ Life Insurance business includes annuity business 
that is to say, the business of effecting contracts of In- 
surance for the granting of annuities on human life and 
if so provided in the contract of Insurance, disability and 
double indemnity benefits.” [Insurance Act, 1938, Section 
2 ( 11 ).] 

(1) Assessment on the greater of the two computations 
(A) and (B). 
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(A) Gross External incomings of the preceding year 
less the management expenses of that year. 

“ Gross External incomings” means the full amount 
of incomings from interests, and dividends, fines and fees 
and all other incomings from whatever sources derived 
(except interest and dividends on any annuity fund) in- 
cluding profits from reversions and sale of annuities but 
excluding profits on realisation of securities. 

Gross External incomings will include income from 
house-property (i.e., rent) for the purpose of assessment 
but it should be computed under Section 9. 

“ Management Expenses ” means an expense normally 
incurred in life business which includes commissions given 
but which does not include : — 

(t) bonus and claims to policy-holders, 

{ii) depreciation or loss on realisation of securities, 

(m) any expenditure not provided for under Section 

10 . 

The total of management expenses must not 
exceed : — 

(1) 7|% of single premiums and first year’s premi- 

ums on policies on which premiums are pay- 
able for less than 12 years. 

(2) 85% of first year’s premiums of other policies. 

(3) 8|% of all renewal premiums. 

Note. — “ Inter- valuation period ” means, as respects any 
valuation, the period to the valuation date of that valuation from 
the valuation date of the last preceding valuation in connection 
with which an abstract was prepared under this Act or under the 
enactments repealed by this Act, or, in a case where no such 
valuation has been made in respect of the class of business in 
question, from the date on which the insurer began to carry on 
that class of business.” 
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(B) Annual average or actuarial surplus as disclosed 
by the valuation made for the last intervaluation period 
ending before the year for which assessment is to be made 
after excluding from the actuarial surplus any deficit or 
surplus included therein in any earlier period. 

In computing the annual average the following points 
should be noted : — 

(i) Half of the bonus allocated to the policyholders 
is to be allowed as deduction; provided that 
in the first computation, no deduction will 
be allowed as bonus allocation to the extent 
that they are paid out of surplus relating to 
previous valuation. 

Provided further that if any such bonus previ- 
ously allowed as a deduction is subsequently 
not paid or expended, it shall be added to 
the surplus disclosed by the valuation. 

{ii) any deficit or surplus included in the actuarial 
surplus as per preceding actuarial valuation 
is to be excluded. 

{Hi) when the valuation period is more than 12 
months, credit shall not be given as per sec- 
tion 18(5) for the tax paid but credit shall be 
given for the annual average of the income- 
tax paid by deduction at source from interest 
on securities or otherwise. But credit shall 
be given as per Section 18(5) when valuation 
period is 12 months. 

(«») Depreciation or loss on realisation of securities 
or other assets are admissible deductions 
provided they are written off in the accounts 
or reserved; similarly, appreciation will be 
treated as income. 
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(v) The whole amount of interest received on tax-free 
securities shall be deducted. 

(®i) If upon consultation with the superintendent of 
Insurance, the I.T.O. is of opinion that the 
liability on outstanding policies has been 
unreasonably over-valued and the assets have 
been under-valued so to artificially reduce 
the surplus, the I.T.O. may increase the sur- 
plus to a figure fair and just. 

(2) Up to March, 1939, the assessment of Life Insur- 
ance Companies was based on actuarial surplus. Accord- 
ing to the very large volume of opinion in the country 
this basis was considered to be faulty until a deduction 
was allowed from it for any payment to the policyholders. 
Mr. Desai, in the Assembly Debates, made the popular 
point of view clear as below : — 

But at the end of the year they find that events have not 
turned out as badly as apprehended, that is the number of deaths 
have not been too many and the income realised was nearly as ex- 
pected ; the result of which is that out of the Es. 5 — the difference 
between the Es. 30 required and the Es. 36 which had been taken or 
(iharged as premium — a large part is returned to the policyholders 
which is really their own money and in no sense an income. It 
is for that reason that it was perfectly obvious that to tax the 
surplus was entirely a wrong basis for it could not be maintained 
that the bulk of it was income. You merely return to him what 
you took from him in the first instance. A Eoyal Commission in 
England examined this matter some years ago and came to the 
conclusion which I have attempted to express in popular language. 
They realised that surplus could not be called income; but here 
the State has got away with it for a long time ! 

To this Mr. Chambers gave a reply which amply illus- 
trated that that interpretation was not fully correct, 
and that a large portion .of the surplus could be assessable 
income. The following speech of his should be read with 
interest and profit : 
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All insurance matters are worked on averages and let us 
assume for the sake of discussion that Bs. 76 may be paid for a 
Rs. 100 dividend and I think actuaries will bear me out when I say 
that roughly, on most of such policies, the amounts paid are less 
than sums re-paid on death. The principal reason why they are 
less is that those premiums earn interest, once they are invested 
with the company. As they earn interest, the capital sums paid 
on maturity include an element of income, which income we 
never t^x. That is an important point to remember. They do 
include an element of income which we have not taxed, but in the 
case of a new company the position is still worse. The interest is 
relatively femall but at the end of the first valuation period it may 
be found that the surplus which is available for the shareholders, 
I am talking of the shareholders alone and not the policyholders 
at the moment, is larger than the interest because the actual mortal- 
ity experience is less than that provided for in the policy. So 
that there is a definite surplus available for shareholders which is 
in excess of interest, whether one deducts expenses or not. For 
that reason, it would be impossible to say that the only fair and 
proper basis for assessment of life insurance companies is interest 
less expenses. We must have some other basis. The other basis 
is dearly the basis of actuarial valuation and in the past no deduc- 
tion has been made in India for bonuses to participating policy- 
holders and the Official argument in the past has been that as 
generally speaking the amounts paid to the policyholders exceed 
the premium paid by the policyholders, then those bonuses have 
been derived entirely from interest and earnings of the 
company.^’ 

(3) The North British and Mercantile case created 
some difficulty. Rule 4 refers to that question of 
allowing credit for the deduction of income-tax under 
Section 18(5). 

(a) In the case of insurance companies whose actua- 
rial valuation covers a period exceeding one 
year, credit shall be given for the amount of 
average income-tax deducted at source dur- 
ing the valuation period (not the amount of 
income-tax deducted in the preceding year). 
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(h) In the case of insurance companies whose actua- 
rial valuation covers a year, credit shall be 
given under Section 18(5) for the amount of 
income-tax deducted in the preceding year. 
It is clear that the question of average does 
not come in as the preceding year is the 
valuation year. 

(4) Rule 2, proviso (b), prevents the insurance com- 
panies from taking the advantage of an allowance of 85% 
of first year’s premiums as management expenses in respect 
of short term policies. In this connection, Mr. K. San- 
thanam said in the Council of State : — 

“ Sir, as the Bill stands, for ihe nianagenieiit expenses 85 per 
cent, of the first year’s preniiuins and 81 i)er cent, of the renewal 
preniinnis are to he allowed, hnt they liaxe inade an exception in 
the case of single preinitiins, in which case 7| per cent, is to he 
allowed. There is a hig gap between 71 per cent, and 85 per 
cent, and so there will he an irresistahle temptation on the part 
of the insurance C()mi)anies to create two years or three years 
policies so that a larger percentage than 71 per cent, might he 
granted to the management. It is a loophole for evasion, and I 
am trying to help the Government to get over it. I hope the 
House will accept my amendment.” 

Rule 2, Proviso (b) allows 7|% of first year’s premium 
as management expenses in respect of policies for which 
the number of annual premiums received is less than 12 or 
for which the number of years during which premiums are 
payable is less than 12. 

The percentage allowed on the first year’s premium 
arising from this class of short term or limited payment 
policies is the same as single premiums. In actual 
practice, the incidence of expenses is much higher and 
the allowance on renewal premium has been omitted. 

(5) Income from rent : — 

If Section 10(7) had not been introduced in the new 

F, 30 
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Act, income from' house property of an Insurance Company 
would have been assessed under Section 9. 

In the presence of Section 10(7), this income would 
come under the Schedule. But as it comes under the 
Schedule, the usual deductions from property income can- 
not be claimed unless specially provided for. 

As the Legislature desired to keep the income under 
the schedule and also get the deductions in spite of that, 
the rule proviso provides : — 

(1) that for the purposes of Computation, the pro- 

perty income should be under Section 9 and 
get the allowances, 

(2) that for the purposes of Assessment, the pro- 

perty income should come under External 
earnings, after being computed as above, 

(3) that in “external earnings”, the annual value of 

the property occupied by the assessee shall be 
included as against rent (equiv<alent to 
annual value) which have been allowed as a 
deduction in the Management Expenses. 

In this connection Mr. Chambers said : — 

“ The reason for this proviso (of clause ii of Eule 5) is that 
the profits of lufe Insurance Companies from whatever source they 
are obtained, including profits from property owned, are to be 
computed in accordance with these rules and not in accordance 
with the rules in the various Sections under which they would 
otherwise have been computed. Now in a case of the income 
from property it is suggested that we should continue to assess 
them according to the rules of Section 9 but to include them in the 
profits under these Eules, and that is considered to be quite an 
equitable arrangement and I think it was the intention when the 
original rules were drafted that that should be done. This 
certainly makes the matter absolutely clear.” 

(6) As regards management expenses, the Act has 
allowed a maximum of 8J% of renewal premium income 
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and 85% of new premium income on the basis that the in- 
cidence of expenditure on new business is 10 times that 
on renewals. 

While the ratio of 10 :1 is quite an accepted standard 
regarding the comparative strain of expenses in new and 
renewal business, the percentages {viz., 8| and 85) are 
much lower than those actually experienced by most of the 
larger Indian and British Insurance Companies. 

(7) “If that is done, then, the liabilities are overstated rela- 
tively to the assets, and we get either a deficit, when there should 
be a surplus, or a much smaller surplus than is in fact warranted. 
Now the intention of this proviso is to guard against such uses 
and all it does is to say that where the Income-tax Officer finds 
that the liability has been stated on a basis which is materially 
inconsistent with the basis on which the securities have been 
valued, then we would have the power to n)ake such adjustment 
to the depreciation or appreciation of securities as is fair and 
just.” 

The above observations of Mr. Chambers are hardly 
sufficient to meet the public criticism that while on one 
hand, the Actuaries are strongly inclined to make a valua- 
tion on as conservative a basis as possible in order to 
ensure financial stability, the Income-Tax Act on the 
other hand, by this proviso, empowers the Income-Tax 
Officer to resist such a wholesome principle of conservative 
valuation. Section 22 of the Insurance Act 1938, em- 
powers the superintendent of Insurance to revise the valu- 
ation when he considers it advisable : — 

“If it appears to the Superintendent of Insurance that an 
investigation or valuation to which section 13 refers does not 
properly indicate the condition of the affairs of the insurer by 
reason of the faulty basis adopted in the valuation, he may, after 
giving notice to the insurer and giving him an opportunity to be 
heard, cause an investigation and valuation to be made at the 
expense of the insurer by an actuary appointed by the insurer for 
this purpose and approved by the Superintendent of Insurance.” 
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This provision of the Income-Tax Act is therefore un- 
sound and unfair to the Insurance CJompanies. Any 
basis, however rigorous, once approved by the Govern- 
ment of India Actuary, ought to be accepted for all pur- 
poses by all concerned. The Income-Tax Act provides 
otherwise and the Act in saddling the Income-Tax Officer 
with this onerous duty has been unjust to the companies 
and also to the Income-Tax Officers who, by no stretch of 
imagination, can be supposed to be expert in such a special- 
ised and technical branch of study. The law should be 
that once the valuation report is examined and passed by 
the Superintendent, it should form the basis of assess- 
ment. This proviso refers to the disparity between the 
two bases adopted in the valuation and the reference seems 
to be unfortunate, because, unquestionably, the duty lies 
with the Superintendent of Insurance to see to that point 
before the valuation report is accepted by him for the 
Government of India. 

Note. — Reversion, in Exec\itor8hip Law, refers to the Residue 
of an Estate after a particular portion, less than Ihe whole Estate, 
has been granted to another person by the owner. Reversioner 
is entitled, after the death of the present life tenant, to the income 
for life or he may be entitled to the capital of the fund. Insurance 
Companies advance loans on reversions. These mortgages on re- 
versions carry higher rate of interest and these securities are 
avoided by trustees and the bulk of private lenders, for, there is 
no immediate income and also because they require special skill 
to guard against a number of risks. 

Reversionary bonus — After the actuarial valuation, the sur- 
plus is divided between the policyholders and the shareholders. 
The bonus to the former payable on maturity of the policies is 
called reversionary bonus. The other bonus is cash bonus. 

lilttstration 53. 

From the quinquennial report of the valuation of the 
Liabilities and Assets of the Oudh Insurance Co., Ltd., 
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Lucknow, as on 31st December, 1935, the following 

extract is taken : — 

The Valuation Balance Sheet is as follows : — 

Rs. Es. 

Net liability under Funds as per 

Life Assurance Balance Sheet 2,52,84,292 

transactions ... 2,27,70,045 

Sur])lus ... 25,13,647 

2,52,84,292 2,52,84,292 

The total surplus emerging during the quinquennium 

inclusive of the sum of Rs. 30,824 brought forward from 
the last valuation comes to be Rs. 25,13,647. Of the 
Government of India securities, Rs. 3,30,251 are free of 
tax. The valuation has disclosed a surplus which is re- 
dommended for distribution as follows ; — 

Shareholders Bs. 1,25,680 (say 5% of the surplus) 
Policy-holders Bs. 23,05,143 
Carry forward Bs. 82,824 

Bs. 25,13,647 


CONSOLIDATED BEVENUE ACCOUNT FOB 5 YEABS 
COMMENCING 1ST JANUABY, AND ENDING 
31ST DECEMDEE 

Income Bs. Expenditure Es 


Life fund (begin- 
ning) 

Premium 
Interest and 


Claims 

7,45,87,931 Surrenders 
2,04,63,605 Expenses of manage- 
ment 


Dividends 
Bents 
Lees I. T. 


45,00,000 

5,56,856 

4,17,330 


Income-tax and S/T. 
Life fund (closing) 


80,00,000 

12,00,000 


50,00,000 

2,06,770 

8,52,84,292 


46,39,526 


9,96,91,062 


9,96,91,062 
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Solution. 

(1) Method employed before 1939 Amendment. 

Assessment 1936-37. Bs. 

Surplus as per report ... ... ... 26,13,647 

Less balance brought forward from previous valuation 30,824 

24,82,823 

Add income-tax on interest and dividends Es. 4,17,330 

Add income-tax and Sui)er-tax Es. 2,06,770 

6,24,100 

6,24,100 

31,06,923 


Es. 31,06,923^ 5 = Es. 6,21,385 being the annual average 
profit for I.T. purposes. 

(2) Method employed after amendment of 1939. 


Computation A ( Income basis) 

Es. 

Gross Ext. incomings 49,00,000 


Less management exp. 50,00,000 
(not exceeding the 
detailed amounts speci- 
fied in (a), (b) and {c) 

under the proviso to 
rule 2 of the Schedule). 

lioss 1,00,000 

Note. — house rent includ- 
ed is Es. 4,00,000 after 
allowing deductions 
under Section 9. i 


Final results — ^Therefore 
assessment. 


Computation B (Surplus basis) 

Es. 

Actual surplus 25,13,647 

Less balance b/f 30,824 

24,82,823 

Less half the amount 
of bonus reserved for 
policy holders 11,52,572 

13,30,261 

Less interest on income- 
tax-free Government 
of India securities 3,30,251 

10,00,000 

10,00,000- 5 = Es. 2,00,000 
being the annual average profit 
for I/T purposes. 

Computation B will be the basis of 
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Illustration 54 . 

WESTEEN INDIA MAEINE INSUEANCE, CO., LTD. 
Revenue Ajc, for the year ending 

Es. a. p. Es. a. p. 

Net preiniuiUvS ... 7,25,000 0 0 Losses less 

Interest ... 2,15,000 0 0 Salvage ... 2,70,000 0 0 

Transfer fees ... 250 0 0 (commission ... 1,20,000 0 0 

Charges Gene- 
ral ... 2,10,000 0 0 

Surplus trans- 
ferred to P. 

& L. A/c. ... 8,40,250 0 0 

9,40,250 0 0 9,40.250 0 0 

P. and L. Account, 

Es. Es. 

Dividend of 40% declaj*- By balance brought 

ed ... 2,00,000 f o r w a r d from 

Balance c/d. ... 45,000 the previous year 2,45,000 


2,45,000 

2,45,000 

Income-tax & Super- 20,000 By balance 

tax ... down 

Underwriting Suspense By surplus 

A/c. ... 1,00,000 red from 

Balance as per B/S. ... 2,65,250 A/c. 

brought 

45,000 

transfer- 
Ee venue 

... 8,40,250 

3,85,250 

3,a5,250 

Solution : — 

Analysis of Interest Es. 2,15,000: — 

(1) Interest on taxed securities (Net) ... 
Interest on tax-free securities 

Es. 

12,260 

1,63,000 

(2) Interest earned outside British India 
and not brought in 

1,75,260 

40,350 

(3) Less Interest paid 

2,15,610 

610 


2,15,000 


*Non-Eesident Company carrying on business in British India. 
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Rs. 
3,40,250 

40,350 

2.99.900 

Less Underwriting Suspense Account ... 1,00,000 

1.99.900 

Less Interest on securities ... ... 1,75,2(50 

Business income ... ... 24,640 

Interest on securities ... 1,75,200 

I. T. on securities ... 2,270 

1,77,530 

Total Income 2,02,170 

Further Income-tax now payable is on Es. 24,640 at 30 

.pies per rupee = Es. 3,850. 

Note: — Taxable securities have already been taxed at the 
highest rate of 30 pies. 

Sui*er-Tax 

Total income 

Therefore Super-tax -/!/- = 

Up to March 1939, the actuarial surplus was the 
basis for assessment to income-tax of Life Insurance com- 
panies. The annual average of this surplus was to be 

found out. This was the method which followed from the 
rules 25 to 30 (now omitted). By the Amendment Act of 
1939, this basis of assessment has undergone extensive 
modifications. 


Rs. 2,03,170 
Rs. 12 635-10 


Surplus as per Revenue A/c 

Less Interest earned outside British India 
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In the first edition, the author gave an illustration of 
a hypothetical working as below : — 

Life assurance fund on 31. 12. 25 ... Rs. 2,45,000 

Less liabilities under Life Assurance trans- 
actions on 31. 12. 25 ... Rs. 3,45,000 


Deficiency ... Rs. 1,00,000 

Life Assurance fund on 31. 12. 30 ... Rs. 4,70,000 

Less liabilities under Life Assurance tran- 
sactions on 31. 12. 30 ... Rs. 5,30,000 


Deficiency ... Rs. 60,000 

In the assessment of 1931-32 the Life Company 
claims that it has made a loss of Rs. 12,000 being the 
annual average on Rs. 60,000. 

The Income-tax Authorities on the contrary take the 
view that the deficiency on 31st December, 1925, of 
Rs. 1,00,000 is reduced to Rs. 60,000 on 31st December, 
1930, which means that there must have been profits of 
Rs. 40,000 during 1925 to 1930, which alone could have 
reduced the deficit. Hence, the annual average would be 
Rs. 8,000 profits. 

Therefore, Company’s contention is loss of Rs. 12,000 

Income-tax Department’s contention is 
profit of .., ... ... Rs. 8,000 

The problem was whether such a contention of the 
Income-tax Department could be justified. To what 
extent did this method follow from the rules ? 

An exactly similar case has been decided by the Cal- 
cutta High Court and by the Privy Council in 1939 
(C.I.T. Bengal ns. Himalya Assurance Co., Ltd., 1939, 
I.T.B. 402). 
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The following question was referred to the High 
Court : — 

“The assessee’s actuarial valuation balance sheet on the last 
date of the last preceding valuation having shown a deficiency, 
does the provision of Rule 25 of the rules under the Income-tax 
Act for ascertaining the average annual net profits of a Life 
Assurance Company permit the department to go behind the said 
valuation balance sheet io find out if there were any profits in 
respect of the period of the last preceding valuation 

Th^ High Court answered it in the negative 
and the Privy Council upheld the decision relying on the 
interpretation of rule 25 as given in Bharat Insurance 
Case. In discussing Rule 25 Lord Romer observed : 

— “It is plain 

that the balance-sheet will merely show the financial position of 
the company at the end of the period and that the surplus or 
deficiency disclosed by it will not necessarily be the result of its 
business transactions during the period. In order to ascertain 
the result of those business transactions it will be necessary to com- 
pare the surplus or deficiency with the surplus or deficiency 
disclosed by the valuation balance-sheet drawn up at the end of 
the preceding period. In the case, for instanxie, of a company 
like the respondent company whose financial condition is ascer- 
tained once in every 5 years, there may be a surplus disclosed at 
the end of the first quinquennium of tlie company's trading. The 
surplus will, of course, represent the profit made during such 
quinquennium and the life assurance fund at its end will be 
swollen by the amount of such profit. But if that profit be not 
wholly distributed amongst the shareholders or participating 
policy-holders during the succeeding quinquennium, the life 
assurance fund at the end of this second quinquennium will be 
swollen by the amount of that profit which remains undistributed 
and to that extent will increase the surplus or diminish the defi- 
ciency, as the case may be, that is disclosed by the second valua- 
tion balance-sheet. It is this consideration that gives rise to the 
difficulty occasioned by the terms of Rule 25”. 

In the English case, Last v$, London Assurance Cor- 
poration (1886, 10 A.C. 438) it was held that the distribu- 
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-tion of bonus was an appropriation of profits and not an 
expenditure for earning the profits. 

In Bharat Insurance Co., Ltd. vs. C.I.T., Punjab 
(1934, I.T.R. 63), the Company showed a surplus of about 
rupees six lacs according to actuarial valuation. Accord- 
ing to agreement, 90% of the surplus was to go to the 
participating policyholders. It was contended by the 
company that this 90% should be allowed as a deduction 
from the surplus and then one-fifth is to be assessed. The 
High Court disallowed this contention. The Privy Coun- 
cil upheld the High Court. 

Regarding Rule 25, the Privy Council observed : “The 
net profits in this rule clearly mean the ‘surplus if any’ 
in the statutory form of valuation Balance-sheet set out 
above of ‘Life assurance and annuity funds’ over the net 
liability under life assurance and annuity transactions.” 

In the opinion of the C.I.T : 

The result of the actuarial valuation of a life assurance com- 
pany as disclosed in the actuarial accounts at the end of a given 
period is really a continuation of previous valuation, and adjjust- 
inent must necessarily be made to find out what really is the surplus 
or deficit of a given period (in this case a quinquennium) in order to 
determine the assessability or otherwise of the Company in terms of 
Rule 25. If the result of the valuation of a period preceding the 
period, which is made the basis of an assessment is a surplus, such 
I)ortion of that surplus as has not been appropriated by way of 
bonus, etc., automatically comes to be merged in a subsequent 
valuation and, unless such unappropriated surplus is taken out 
of the next valuation results, there will obviously be double taxa- 
tion of some income. Similarly, if the result of the valuation of 
a period preceding the valuation which is made the basis of assess- 
ment of a given year is a deficit, such deficit will automatically 
find its way into the next valuation. To arrive at the annual 
average net profit, adjustment will therefore have to be made to 
avoid the results as above stated and such adjustment is accord- 
ingly permissible by Rule 25 I would respectfully sub- 
mit that the actuarial valuation the valuation balance-sheet 
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as at February 28, 1935 in this ease), really disclosed a positive 
surplus 

A case of interest to the Life Insurance Companies 
was, in 1937, decided by the Calcutta High Court, 
viz,, the case of North British and Mercantile Insurance 
Co., Ltd. vs, C.I.T., Bengal, 1937, I.T.R. 349. 

Three questions emerged from the case: — 

(1) Where income-tax is charged on the income of an 

Insurance (/ompany as per rules made (rules 26 to 
35), whether the Company can claim credit under 
section 18(5) of the Act/ for any deduction of tax made 
at the source. 

(2) When profits of an Insurance Comx)any are computed 

as per rules made (rules 25 to 35) whether the Com- 
pany is entitled to claim that from the amount thus 
computed the amount of income of the Company in 
respect of interest on tax-free securities can be 
deducted in computing the assessable income. 

(3) Whether for correction of rate of income-tax the 

Income-tax Officer has any jurisdiction to reopen 
assessment under section 34 or to reassess at a higher 
rate than the one previously adoi)ted. 

Whether the Assistant Commissioner has jurisdiction to 
enhance the said assessment. 

With regard to the first question, all the judges agreed that 
the Company can claim credit under section 18(5) for any deduc- 
tion of tax on interest on securities made at source. 

With regard to the second question, Derbyshire C.J. and 
Costello J. agreed that the Company is entitled to claim that from 
the amount ascertained according to rules 25 to 35, the amount of 
the income of the Company in respect of the interest on tax-free 
securities shall be deducted in computing the assessable income. 

Panckridge J. dissented. He observed: ‘Tt follows that 
before the aasessecs can complain that the assessment violates 2nd 
proviso to section 8, they must show that the tax demanded is 
being demanded in respect of income, profits and gains which are 
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covered by the section as being interest on securities. In my 
judgment, the assessees have failed to establish this. What is 
to be assessed to tax is the annual average net profits disclosed by 
the last preceding valuation with the additions provided for by 
rule 25.^^ 

In this particular issue, the Commissioner made some very 
clear, helpful and able observaiions. He says : “As regards the 
determination of the assessable income the rule is empiri('.al and 
helps us to arrive only at a “notional figure’’ not necessarily the 
actual figure of any particular year. In my opinion this figure does 
not refer to any particular source or sources as contemplated by sec- 
tion 6 of the Act and does not admit of any disvsection or analysis. 
. . . These rules are intended to be self-contained provisions for 
assessment of Insurance Companies and to a case where these rules 
will apply the provisions contained in sections 6 to 12 shall have 
no application. That this is the intention of the law will be evi- 
dent from rule 80, which provides for allowing depreciation on 
assets (otherwise allowable under section 10) and losses which are 
not ordinarily allowed.” 

With regard to the third question Panckridge J. said: 
“There is more to be said for the argument that when what is 
appealed against is an assessment or reassessment under section 34 
the Assistant Commissioner is bound to confine himself to what 
is covered by such assessment or reassessment and cannot deal 
with matters covered by a previous- assessment made under section 
23. I prefer to base my decision that the Assistant Commissioner 
had no power in this case to enhance on the ground that the 
reassessment under section 34 was on the face of it without juris- 
diction and as such should have been annulled with the result 
that the original assevssment under section 23 would have stood.” 

By the new Amendment Act of 1939, the above deci- 
sion of North British Company has become inoperative, 
Ikile 4 of the Schedule meets the point. 

MUTUAL INSURANCE COMPANY 

Before the new Amendment Act of 1939 came into 
operation, the Mutual Insurance Companies' surpluses 
were exempt from the tax. But now it has been specifi- 
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cally provided that the profits of a mutual insurance com- 
pany are assessable like other insurance companies. In 
this connection, the definition of 'income’ in Section 2, is 
worthy of special notice as the definition now covers these 
surpluses. 

In the ease of Madura Hindu Permanent Fund. Ltd. vs. C.I.T., 
Madras 1933, I.T.R. 46 and Millowners^ Mutual Insurance vs. 
C.I.T., Bombay, 1932, 58 Bombay, 119, the profits were exempt. 

In the case of National Mutual Life Association a portion was 
exempt. If such a ‘‘fiind^’ or business makes income from inter- 
ests, etc., received from outsiders, the income will evidently be 
assessable. 

In the English case, Styles vs. New York Life luvsurance Co. 
(2 Tax cases 460), the surplus which was distributed between the 
participating policy-holders consisted of 

(1) Sale of life annuities, 

(2) profits arising out of business (‘arried on with 

non-members, 

(3) excess premiums paid by participating policy-holders 

over the cost of their insurances, 

(4) profits arising out of non-participating policies; also it 

was decided that the surplus arising from the excess 
I)remium8 paid by participating policy-holders is not 
profit liable to tax. 

In the case C.I.T., Bombay, vs. National Mutual Life Asso- 
ciation, 1933 I.T.B. 350, decided by the Bombay High Court and 
later on finally decided by the Privy Council (1936, I.T.R. 44. 
P, C,)i the Head Office of the Company is in Melbourne 
(Australia). Branches in India — Calcutta and Bombay. Com- 
pany is limited by guarantee and has no share capital. Every 
person who insures his life with the Company under a participat- 
ing policy is deemed to have become a member of the Company. 
The surplus profit is distributed amongst the members. The Com- 
pany’s Articles provide that triennial actuarial valuation is made by 
the Actuary for all its business and the surplus profits for three 
years thus ascertained are distributed amongst the participating 
policy-holders. The Company while making a return of its income 
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from its British Indian business for the accounting year submitted 
with the return a revenue account and balance-sheet for that year. 
The Income-tax Officer in assessing under section 23(4) proceeded 
under rule 35 but ignoring altogether the principle of Style’s case, 
made a calculation entirely ignoring the non-participating pre- 
miums received, including the whole amount of consideration 
received in respect of annuities, deducting nothing in respect of 
their or in respect of the Company's liabilities or expenses of non- 
participating business. 

The Privy Council decided that — 

(1) Income-tax Officer was justified in resorting to rule 35 
(now stands omitted hy the new Act of 1939) and therefore com- 
putation on the basis of the triennial valuation reports was the 
most reliable method of computation in the case of Life Insurance 
Companies. Here the right of the Income-tax Officer was 
established. 

(2) The assessment was not valid or legal assessment in- 
asmuch as the total income, profits or gains of the Companies re- 
ferred to in rule 35 was the income, profits or gains as they would 
be ascertained for the purpose of the Act and even accepting the 
contention of the Bombay High Court that the premium income 
referred to in rule 35 includes premiums received in respect of 
participating policies, the total income referred to was the 
incomes and gains as ascertained for the purposes of the Act. In 
other words, in calculating such incomes for rule 35, the premiums 
received from participating policies should be excluded (as per 
Style’s case). 

Note: — ^The Central Board of Revenue accepted that Style’s 
case applies in India. 

Applying rule 35, I.T.O. assessed the company as follows: — 

(1) Premiums of the Company as a whole for the year ended 

30-9-30. £ 3,244,476 

(2) Premiums of the Company in British India for the same 

period £ 87,942 

(3) Net assessable profit of the Company as a whole based 

on the triennial investigations as at 30. 9. 28. 

£ 1,405,027 
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Proportionately, profit of British India (converted in Indian 
Currency — Es. 6^14,020.) £ 38,083 

Millowners’ Mutual Insurance Association vs. C.I.T., Bombay, 
1932, 58, Bombay, 119. This Mutual Insurance Company was 
limited by guarantee without any ^ihare capital. Articles pro- 
vided ascertainment of profits after 3 years but profits to be dis- 
tributed to only such members as would be enrolled during the 
first 2 years. It was decided that the surplus of the calls, pre- 
miums or any further sum received by the Company from its 
members over its expenditure for the year, was not assessable to 
tax under the Act. 

In Lakshmi Insurance Co. vs. C.I.T., Punjab, 5 I.T.C, 24, 
it was decided that no assessment can be made until the first 
valuation has been made. 

Eule 7: — The profits and gains of companies carrying on 
dividing society or assessment business shall be taken to be 15 per 
cent, of the premium income of the previous year, or in the case 
of non-resident companies 15 per cent, of the British Indian pre- 
mium income of the previous year. (Scdiedule) 

A company which carries on a form of insurance business 
under which the policy money payable on the happening of the 
contingency insured against is not fixed but depends either partly 
or wholly on the results of the division of liny portion 
of the premium income or funds among the policies which have 
become due for payment in proportion to the premiums received 
under each class in the specified period, carries on a dividing 
society business within the meaning of Eule 31 of the Income-Tax 
Eules and its income, profits and gains (‘an be ascertained under 
that Eule. The fact that the Eules provide that the amounts 
payable fall within certain limits does not affect their variable and 
contingent nature where the payment ultimately depends on the 
total amount of subscriptions and the total annual claims. Where 
the shareholders and the policy-holders are not the same, a com- 
pany carrying on such business is not a mutual society and its 
income is not exempt from tax on that account. The fact that 
the subscribed capital is very small compared with the premium 
income does not make any difference. (C.I.T., Bombay, vs, Sindh 
Central Provident Funds Society, Ltd. 1939, I.T.E. 333.). 
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TEA COMPANY 

Crop and Revenue account for the period 1. 1, 1935 
to 31. 12. 1935. 

Illustration 55. 

To cost of production : — £ £ 

Cultivation ... 2,400 By Tea sale ... 49,872 


Manure 

1,600 

Cfrop Expenses 

..2,000 

Tea chests 

1,800 

European Establishment 

3,000 

Indian Establishment . . . 

1,600 

Stores and Implements ... 

600 

Livestock and Motor 


traiivsport 

575 

* Buildings 

51 

lioads and bridges 

125 

(reneral charges 

340 

Land Rent 

185 

Law charges in India ... 

155 

Coolie expenses 

290 

Insurance of Factory 


buildings 

150 

lioss of Profit Insurance 

272 

^Machinery 

42 

Manager’s Commission ... 

750 

Exchange 

50 

Crop rights 

400 

Brokerage and Sale Ex- 


penses in India 

630 

Freight up to Calcutta 

320 

lyondon charges : — 


Freight 

2,020 

D'ock rli urges 

360 

Insurance Marine 

90 


Brokerage and sale 

expenses ... 1,050 


* The two items Buildings and Machinery have been found 
to be capital expenditure. 

F. 32 
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Agent’s allowances and 

commission ••• 1,200 

Office expenses ... 600 

Directors’ Ileniuneration 300 
Profit ... 26,017 


49,872 


49,872 


Profit and Loxs Account. 

To Balance transfer- Profit on Crop 

red to Balance Sheet £27,767 A/c £26,917 

Interest in TJ.K. £600 
Interest in India £250 

£850 


£27,767 


£26,917 

£93 

£27,010 

£250 

£27,260 


£27,260 to be converted into rupees at the rate of Is. 6d. 

Es. 3,63,467 

40% of Es. 3,63,467=Es. 1,45,387 is liable to tax. 
Income-tax at 30 pies on Es. 1,45,387 ... Es. 22,716-12-0 

Super-tax at 12 pies on Es. 1,45,387 ... Rs. 9,086-11-0 

Note : — 

(1) Where tea seed is produced for the assessee it will 
he included in the profits. 


£27,767 

Solution. 

Inoometax. 

Profit as jier crop account 

Add back New buildings ... .£51 

New Macbinery ... .. £42 

Add Interest in India 
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(2) Where tea seed is sold to a third party no tax 
n^ill be levied. 

(3) The whole cost of up-keep of extensions of the 
Estate which are not in bearing will be allowed as 
expense, e.g., weeding, draining. 

(4) Capital Expenditure, e.g., acquisition, clearing 
and draining of the land, making of roads, erection of 
buildings before cultivation begins are not allowed as a 
charge against profits. 

(5) When planting is completed, the annual cost of 
up-keep of such extension should be allowed. 

(6) Expenditure on the maintenance of an area that 
has not reached maturity is a Revenue Expenditure. 

(7) Any expenditure that creates a potential sourco 
of recurring reveinue at whatever stage in the development 
of Estate is Capital Expenditure. 

Tea bushes are potential sources of revenue. 

(8) The cost of planting bushes in replacement of 
bushes that have died or become permanently useless in 
an area already planted will be allowed as expense. 

If an assessee gets dividend from a Tea Company 
(limited) of Rs. 3,400, his gross income is Rs. 3,932-8-6. 
While the Tea Company pays Income-tax on profits de- 
rived partly from Agriculture and partly from industry 
and therefore a percentage (40%), according to rule, will 
be taxed ; it must be remembered that an individual should 
be taxed on his entire receipt, i.e., 100% from investment 
— rno matter whether it is Tea or Sugar or any other in- 
dustry (though present practice is different). 

Illustration 56. 

STEELING INSURANCE COMPANY WTH BRANCH 

IN INDIA 

Devonshire Life Assurance Co., Ltd., has a surplus of 
.£1,500,000 as per its annual valuation report inclusive of 
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£300,000 brought forward from previous year. Out of this 
amount the Company appropriates £100,000 to Investment 
Eevenue Fund. The following is the Eevenue Account after in- 
corporation of the branch profits. 

Revenue Account, 



£ 

Claims : — £ 

£ 

Life AsBumnce Fund 

1,566,626 

By death 2,370,000 


Premiums 

5,400,000 

By maturity 2,290,000 


Interest Divs. 



4,660,000 

and Rent ... 1,200,000 

Less Income- 


Surrenders 

Expenses of manage- 

908,099 

tax thereon 250,000 


ment 

730,000 

— 

950,000 

Commission 

10,000 

Fines and fees ... 

201 

Annuities 

Fund at the end of the 
year 

3608 

1,605,120 


7,916,827 


7,916,827 


Solution. 


Surplus as per acturial valuation ... 1,500,000 

Ijess balance brought forward from pre- 
vious year ... ... 300,000i 

1,200,0(X) 

Less Transfer to Invesiinent Revenue 

Fund as per report ... ... 100,000 

1,100,000 

Add Income-tax on Interest, Divs. & 

Rents ... ... ... 250,000 

l,550,0()O 

1. Total world premium ... 5,400,000 

of which Indian Premium (say) 10,800 

2. Total valuation surplus being £1,350,000 

find out the Indian surplus (profits for Income-tax purposes) from 
£1,350,000 in the proportion disclosed by item (1) above. 

Indian profit would thus be £2,700. 

Eate of conversion being Is. Gd. to the rupee, 

£2,70O = Rs. 36,000. 

Rs. 36,000 is the Total Income. 
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Rs. 

Income-tax at 30 pies on Es. 30,000 ... 5,625-0-0 

Snper-tax at 12 pies on Rs. 36,000= ... 2,250-0-0 

Illustration 57. 

From the following particulars find out I./T. payable: — 

Rs. a. p. 

(1) Salary per month ... 250 0 0 

(2) Grocery profit as per P. & L. A/c ... 780 0 0 

(3) Property — annual letting value ... 1,500 0 0 

(4) XJ.P. Trading Co., Ltd., declared 

6% dividends free of .tax on ... 14,500 0 0 

(5) 5% War Tjoan free of tax on ... 3,500 0 0 

(6) 7% War Bonds on ... ... 1,000 0 0 

(7) The assessee pays life Insurance 

premium annually ... ... 1,450 0 0 

Statement of Total Income. 

Particulars. Gross Income. Tax deducted 

or paid. 

1. Salary ... 3,000-0-0 7(K5-0 

2. Grocery ... 780-0-0 

3. Property Rs. 1,500 

Repairs 1/6 Rs. 250 1,250-0-0 

4. 6% on R«. 14,500 (F.T.) ... 1,031-1-0 161-1-0 

5. 5% on Rs. 3,500 (F.T.) ... 175-0-0 

6. 7% on Rs. 1,000 (L.T.) ... 70-0-0 11-0-0 


Total Income ... 6,306-1-0 


242-6.0 
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Average rate 8*10 pies 

Tax due 

1st 1,500 Nil 

Next f3,500 @ 9 pies 164 1 0 

Next l,?m (a) 15 pies 102. 1 0 

266 2 0 


Less L.I.P. 1/6 of 6,306 1,051 

Less F.T. Income — 175 


@ 8*10 


Rs. 1,226 51 12 0 

214 6 0 

Tax deducted ... ... Rs. 242-6-0 

Tax due ... Ps. 214-6-0 

Rs. 28-0-0 
Refundable 

Illustration 58. 

From the following particulars find out Income-tax payable 
by A : — • 

(a) Income from 4% War Bonds (tax-free) ... R«. 3,400 

(b) Interest from Bank deposit ... Rs. 500 

(c) Dividends from R. N. Co., Ltd. 9% (less tax) Rs. 9,918 

(d) Director’s fees (gross) received ... Rs. 1,000 

(e) Profits (agreed with I.T.O.) from a regis- 

tered Firm ... ... ... Rs. 700 

(/) Dividends from A.B.C. 0>., Ltd., 7% (tax- 

free) ... .... ..., R«. 2,987 

Profit from an unregistered Firm represent-" 
ing J share (agreed with I.T.O.) ... Rs. 600 

(h) Salary as Secretary per month ... Rs. 200 

(i) He pays life Insurance premiuM annually Rs. 4,200 
(^) Income from 5% War Ix)an (less tax) ... Rs. 754 
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Statement <A Total Inoome. 


Particulara. 

(a) 4% War Bonds (tax-free) 

(b) Interest from Bank deposit 

(c) Dividends from R. N. Co., 

Ltd. 9% (L.T.) 

(d) Director’s fees 

(e) Registered firm profits 

(/) Dividends A-B.O. Co., Ltd. 

7% (F.T.) 

(y) Unregistered firm J share 
(h) Secretary Rs. 200 p.m. 

(0 5% War I^an (L.T.) 


Gross Income Tax deducted 
or paid. 

... 3,400 

500 

... 11,754-10-0 1,836-10-0 

... 1,000 

700 

... 3,540-2-0 553-2-0 

600 

... 2,400 42-3-0 

893-10-0 139-10-0 


Total Income ... 24,788-6-0 2,571-9-0 


Average rate 20'98p. 

Tax due 

Tax on Rs. 24,788 @ 20-98 pie8=: 

Less L.I.P. 4,131 

Less War Bonds F.T. @20-98 
= 3,400 J 

7,531 

Illustration 59. 


2,709-1-0 


822-15-0 

1,886-2-0 

685-7-0 

(Refundable) 


From the following particulars, find out the Income-tax pay- 
able by A for the year 1939-40: — 

(a) Profits from an unregistered firm representing half 

share, Bs. 750. 

(b) Postal Cash Certificate income of Rs. 600. 

(c) 6% War Bonds (free of tax) to the value of Rs. 20,000. 

(d) Shares in Dacca Central Bank, Ltd., to the value of 

Bs. 5,000. 

The bank declared a dividend of 15% (free of tax). 
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(e) Shares in Narayanganj Jute Mills, Ltd., to the value of 

E«. 5,000. 

The Jute Mill declared a dividend of 10f% (less tax). 

(f) His life insurance premium amounts to Rs. 500 yearly. 


Statement of Total Income. 


Particulars. 


Gross Income. Tax deducted 
or paid. 


1. 

Unregistered firm 

750-0-0 

2. 

Postal Cash Certificale Income 


3. 

6% War Bonds (F.T.) 

. 1,200-0-0 

4. 

Bank shares (750 x }J!H) 

.. 888-14-0 

5. 

Jute Mills shares 

500-0-0 


138-14-0 

78-2-0 


Total Income 


3,338-14-0 


217-0-0 


Average rate 4-96p. 

Tax due 

1st 1,500 nil 

Next 1839 @ 9 pies 86-3-0 
Less L.I.P. 500 


F.T. Incomes 1,200 


@ 4-96 


86-3-0 


43-14-0 


42-5-0 


42-5-0 


174-11-0 

(Refundable) 


* Postal Cash certificate is neither taxable nor to be included 
in the total income. For 1939-40, assessment cannot be on the 
basis of the new Act (Slab system) in view of sec. 4 of the Indian 
Finance Act, 1939: — 

Notwithstanding anything contained in sub-sec. (1) or ss. 
(2), where more than half of the total income of any individual or 
H. U. F. consists of income from salaries, interest on securities 
or dividends in respect of which the individual or the H. U. F. 
is deemed. ... 
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Illustration 60 . 

NAEOTTAM BAS, SHAEEBEOKEE, CALCUTTA 

Revenue and Profit and Loee Account. 


Es. Es. 


Establishment 

13,040 

Brokerage 

45,000 

lb)nu8 to staff 

1,500 

Directors’ fees 

2,000 

Depreciation : 


Directors’ Commission 

3,000 

Office cars Rs. 400 


Dividends 

5,974 

Furniture Rs. 200 


Interest : — 



600 

Govt. Securities, 


Taxi hire, tram, etc. ... 

300 

Bonds 

1,508 

liiiw charges 

250 

Debentures, etc. ... 

908 

Auditors’ fees 

550 

Interest on balances of 


Membership of the 


partners 400 


Calcutta Stock Fx- 


Interest allow- 


change Association 

500 

ed by Bank 500 


Subscription 

50 


900 

Telegrams 

800 



Advertisements 

300 



Medical expenses 

250 



Office car upkeep 

1,000 



Telephone 

400 



Mlectric charges 

150 



Books and papers 

’ 600 



Stationery and printing 

450 



Weekly share market 




report 

150 



Stamps and postage ... 

450 



Contract stamps 

200 



Office rent 

3,000 



Donation 

50 



Tiffin expenses 

400 



Calcutta money market 




report 

100 



Commission to under- 




brokers 

600 



Retired partners’ 




allowance 

6,000 



Net profit 

28,600 




59,290 


59,290 


P. 33 
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Revenue and P. & L. Adjustment Account. 


To Directors’ fees ... 2,000 

,, Directors’ commis- 

By Net Profit 

28,600 

sion ... 3,000 

,, Depreciation 

600 

,, Dividends ... 6,974 

,, Donation 

60 

,, Interest on Deben- 
tures ... 2,410 

,, Proprietor’s tiffin 

200 

,, Adjusted profits ... 21,000 

,, Betired partner’s 



allowance 

5,000 

34,450 


34,450 

Ibisiness Income as adjusted 


21,060 

Less Dej)reciation 


500 



20,560 


Statement of Total Income. 


Particulars. 

Gross. 

Tax paid. 


Es. 

Es. 

Business 

20,660-0-0 


Interest on Debentures 

2,863-6-0 

447-6-0 

Directors’ tees 

2,000-0-0 


Directors’ cojiimission 

3,()0O-0lO 


Dividends 

7,080-0-0 

1,106-0-0 

Royalties 

1,696-10-0 


Total Income 

37,200-0-0 

1,553-6-0 

Average rate @ 23'99 pies. 

Tax due 



Tax on Rs. 37,200 @ 23-99 p. 

4,648-1-0 

4,648-1-0 


Still to pay 

3,094-11-0 
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Note ; — 

(1) The procedure in the Income-tax department is to 
write back depreciation claimed and then to allow depre- 
ciation according to the scheduled rate as per a running 
statement maintained by the Department. 

Depreciation on office car is allowed. 

(2) Law charges have been accepted by the I.T.O. 
as revenue expenditure. 

(3) Membership fee paid to the association of the 
Assessee’s own profession is an essential charge in P. & 
L. A/c. 

(4) Advertisements made in respect of sale of shares 
etc., are allowed. 

(5) Car u})-keep {i.e., cost of running and mainten- 
ance) is allowed. 

(6) Books and papers in connection with professional 
work when replaced are allowed. 

(7) Retired partner’s allowance is not allowed. 

(8) Fees and Commissions earned by the assessee as 
Director of other Companies should be separated from the 
business income. 

Illustration 61. 

From tlie following particulars, find out the Income-tax 
payable by A: — ■ 

(a) Profits from an unregistered firm representing half 
share, Es. 750. 

(5) Postal Cash Certificates to the value of Rs. 10,000 
yielding (say) interest of 3%. 

(c) 6% War Bonds (free of tax) of Rs. 20,000. 

(d) Shares in Delhi Central Bank, Ltd., to the value of 

Rs. 20,250. The Bank declared a dividend of 4% 
(Free of tax). 
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(e) Sitalpore Sugar Mills, Ltd., declared 8% dividend on 
Rs. 7,000. 

(/) Rent of paddy land received Rs. 300. 

(g) His Life Insurance premium amounts to Rs. 500 yearly. 


Statement of Total Income. 


Particulars. 

Gross. 

Tax deducted . 


Rs. 

Re. 

*(1) Profits from unregistered firm 

750 

... 

(2) Yield of Postal Cash Certi- 
ficates 

Nil 


(3) G% War Bonds (Tax free) 

1,200 

... 

(4) Delhi Bank Dividend 4% ... 
(Free of tax) on Rs. 20,250 

960 

150-0-0 

(5) Sugar Mill Div. @ 8% 

(L,T.) on R^. 7,000 

5G0 

87-8-0 

(0) Rent of paddy land 

Nil 

... 

Total Income 

3,470 

237-8-0 


Average rate @ 5*11 pies. * 

Tax due 

Tax on total Income of Rs. 3,470 
@5-11 

92-C-O 


Less L.I.P. 500 1 

\ fe511 

4fi-3- 


F. T. Bonds 1,200 J 


47-2-1 


190-5-11 

(Refundable) 


* As firm has not been taxed owing to the fact that the 
Total Income was below Ra. 2,000 the amount Rs. 750 will be 
taxed here. 



SECTION 10 


261 


Illustration 62 . 


OUDH BANK, LTD. 


Profit & Loss Aocoont (or the period ending 


To 


tf 
> f 
if 


^ f 


i i 

i f 



Bs. 



E«. 

Interest paid to 


By 

interest on over- 


depositors 

30,500 


draft 

2,900 

Postage 

1,500 

fi 

Interest on loan 

35,500 

Advertisement 

GOO 

f > 

Interest on G.P. 


Travelling 

760 


Notes 

10,500 

Printing 

450 

if 

Dividend on 


Motor expenses 

1,200 


shares 

8,300 

Miscellaneous 

500 

f i 

Profit on sale of 


Office expenses 



G.P. Notes and 


including rent, 



shares 

3,300 

electricity, etc . . .- 

8,550 

f » 

Discount 

2,000 

Loss on sale of 


) i 

Commission 

1,700 

Securities 

200 

if 

Collection charges 

1,G00 

Insurance premium 

300 

f f 

Incidental charges 

620 

Net profit 

21,900 

if 

Admission tee ... 

80 


GG,500 



G6,500 


Solution, 

To complete the assessment of the above Profit and Loss 
Account, details are necessary for interest on G.P. Notes 
Es. 10,600. 

The following explanations are obtained : — 

On mercantile basis the accounts having been prepared, the 
actual amount of interest received during the year will be obtain- 
ed as follows : — 

Es. 10,500 

Less interest accrued up to P. & L. date 

but not receivable ... Es . 4 , 300 

Es. 6,200 

Add interest accrued up to P. & L. date 

but not receivable last year ... Es. 2,800 


Es. 9,000 
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PK>fit and Loss Adjustment Aooount. 

Bs. 

To Interest on G.P. Notes 10,600 By Net Profit ... 21,900 
,, Dividend on shares 8,300 

,, Adjusted Profit ... 3,100 


21,900 21,900 


Business Profit as adjusted above .... Rs. 3,100 0 0 

Add Interest on G.P. Notes as per details 

R«. 9,000 (net) ... ... Es. 10,066 11 0 

Add Dividend on shares Rs. 8,300 (net) Rs. 9,837 0 0 

Total Income ... ... Rs. 23,603 11 0 

The average rate of tax is 20-53 pies. 

Income-tax at 20-53 pies is Rs. 2,524-1-0. 

Tax already paid 
Rs. 1,666-11-0 
Rs. 1,537-0-0 

Rs. 3,203-11-0 

Rs. 679tll-0 Refundable. 


Note : — 

(1) Interest on G.P. Notes Rs. 10,500 is written 
back and Rs. 9,000 as obtained from Assessee’s own parti- 
culars grossed up into Rs. 10,666-11-0 will be included in 
the total income. 

(2) Dividend on shares grossed up into Rs. 9,837. 

(3) In a banking concern Loss on sale of securities 
will be allowed and the profit on sale of G.P. Notes will 
be taxed. 
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Solution. 

An adjustment account will be made in the usual manner. 
The only points requiring particular attention are (1) Copyright, 
(2) Type expenses. 

Copyright : — The Income-tax Department may contend that 
it is of capital nature being in a way the capitalised value of 
royalties and therefore not an allowable deduction ; but in fact 
copyright debit is a legitimate expense as it really takes the place 
of royalty in the publishers’ accounts. The publishers take a risk 
by purchasing outright in the form of copyright instead of mak- 
ing periodical payments of royalty. Hence the expense is an 
allowable debit. Deaides, it is very often an expenditure in- 
curred in acquiring the copyright by engaging literary assistants 
and paying for their services as employees. The I.T. Department 
has accepted the claim. 

Type Expenses : — In Press accounts the types are a material 
essential for production. It .should not be confused with plant or 
machinery which produces the printed matter. It is in fact an 
essential consumable and replaceable material; hence it is 
allowed. 

Sec. 12, (1) The tax shall be payable by an assessee under 
the head “Income from other sources’’ in respect of income, profits 
and gains of every kind which may be included in his total income 
(if not included under any of the preceding heads). 

(2) Such income, profits and gains shall be computed after 
making allowance for any expenditure (not being in the nature 
of capital expenditure) incurred solely for the purpose of making 
or earning such income, profits or gains, provided that no allow- 
ance shall be made on account of — 

(a) any personal expenses of the assessee, or 

(b) any interest chargeable under this Act which is payable 

without British India, not being interest on a loan 
issued for public subscription before the 1st day of 
April, 1938, or not being interest on which tax has 
been paid or from which tax has been deducted 
under section 18, or 

(c) any payment which is chargedile under the head 

'Salaries’, if it is payable without British India and 
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tax has not been paid thereon nor deducted there* 
from under section 18. 

(3) Where an assessee lets on hire machinery, plant or furni- 
ture belonging to him, he shall be entitled to allowances in accor- 
dance with the provisions of clauses (iv), (v), (vi) and 
(vii) of sub-section (2) of section 10. 

Note. — (I) Tax shall be paid by an assessee under the 
head “ other sources ” in respect of profits of every kind 
which does not come within the scope of the other heads 
of income, e.g., 

(1) Interest on bank deposit. 

(2) Eent from sub-letting. 

(3) Examination fees from colleges and universities. 

(4) Income from royalties. 

(5) Dividend of a company. 

(6) Income of a Zamindar which does not come 

under agricultural income. 

(7) Income from Debentures issued by association, 

firms, clubs, etc. 

(8) Income from Busti lands. 

(9) Annuity granted under a will. 

(10) Yield from Treasury bills. 

(II) Expenses solely incurred for earning this income 
shall be deductible from the income. Personal expenses are 
not deductible, neither expenses of capital nature. Depre- 
ciation is allowed. 

Zamindari income (except what is covered by agricul- 
tural income) will be taxed under this section but deduc- 
tions like land revenue payable (though administrative 
difficulties will arise as to exactly what amount is paid by 
way of land revenue with respect to that particular sub- 
ject), collection charges and other expenditure incurred 
solely for' the purpose of earning that income should be 
allowed in computing the taxable income. 

F. 34 
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In Raja Jyotiprasad Sinha’s case, 1921, 1, I.T.C. 
103, it was decided that the owner of a coal-mine who 
receives royalty on coal is not a person earning profits 
from business but making an income from ‘‘other sources/’ 
Hence, road cess and public works cess are not allowable 
deduction from rents and royalties. 

Cost of probate of Sradh and funeral expenses are 
not allowed as deduction from the taxable income of Exe- 
cutors even though the Will may direct expressly to meet 
such costs from the income of the Estate. (In re: P. C. 
Mullick and another, 1938, I.T.R. 206.) 

In Gooptu Estates Ltd. vs. CJ,T., Bengal, 34 C.W.N. 327. 

Tlie Company took lease of certain house properties belong- 
ing to Babii Earn Chandra Gooptu, deceased, and received 
rents from the sub-tenants. The house at No. 100, Clive Street, 
was one of these properties. These premises were leased to the 
Tata Industrial Bank, Ltd., for 50 years from the 1st August, 
1920. It was agreed upon between the Company and the Bank 
that if the conditions of the lease were breached, the lease would 
at once expire. In the year 1923, the Tata Bank went into volun- 
tary liquidation to effect an amalgamation with the Central Bank 
of India Ltd. This was considered by the company as a breach 
of the conditions of the lease. Finally, they compromised their 
claim by accepting a lac of rupees, and made over the premises 
to the Central Bank of India Ltd., at an increased rent for the un- 
expired portion of the lease. This lac of rupees was received on 
the 2l8t December, 1923, i.e,, in the year 1923-24, and was admit- 
tedly shown under the head suspense account in the Balance-Sheet 
for 1923. 

Finally, the Company had filed a petition under sections 33, 
66(2) asking for review of the Assistant Commissioner’s order on 
appeal or for reference to the High Court of the following ques- 
tions of Law : — 

(1) Whether the sum of Es. 1,00,000, having been received 
in consideration of the waiver of their rights in connection with 
a breach by the lessee of a vital condition of the lease, is in the 
circumstances a casual gain or a non-recurring income within the 
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meaning of section 4, sub-section 3, clause 7, of the Income-tax 
Act. 

(2) Whether the said sum of Rs. 1,00,000 was a salami, and 
whether even assuming that it was a salami, it is an assessable 
income within the meaning of the Income-tax Act, or is a capital 
and casual non-recurring receipt as held in the case, Shiva Prosad 
Singh vs. The Crown. 

(3) Whether the income derived, accrued and received in the 
year 1923 can in the circumstances, viz., the transfer of the amount 
from one account to another to suit the convenience of accountancy, 
be treated as assessable income in the year 1927-28. 

Held, that the sum in question was realisation of part of the 
enhanced value of the assessee’s assets consequent on the forfeiture 
of the lease and hence not assessable. 

In Manindra Chandra Nandi vs. Secretary of State 
(1907), 34 Cal., 257, Justice Mukerjee in connection with 
the question of royalty observed : — 

‘‘The House of Lords affirmed the decision of the Court of 
Appeal, Scoble vs. Secretary of State for India, that, as capital 
could not be taxed as income, income-tax was not payable upon 
that part of the annuiiy which essentially represented capital. 
In this very case Lord Halsbury Ij.C. pointed out that, Where we 
are dealing with Income-tax upon a rent derived from coal, we 
are in triiih taxing that which is capital in ibis sense, that it is 
a purchase of the coal and not a mere rent. The Lord Chancellor 
further observed that the income-tax is not and cannot be, from 
the nature of things, cast upon absolutely logical lines, and to 
justify the exaction of the tax, the things taxed must have been 
specifically made the subject of taxation. We are, therefore, 
brought back to the question whether ‘royalty' is income within 
the meaning of the Income-tax Act. The term “income" is not 
defined in the Act, and the explanation given in section 3, clause 
(5) that it means income and profits accruing and arising or re- 
ceived in British India, does not throw much light upon the ques- 
tion. The word “income" however is, to use the language of 
Sir George Jessel In re-, Huggins^ as large a word as can be used 
to denote a person's receipts, and it seems to me that it is wide 
enough to include a royalty received from a mine. The nature of 
a royalty was examined at some length by Lord Denman C. J. 



266 INCOME-TAX LAW AND ACCOUNTS 

in Eeg vs. Westbrook and Eeg vs. Everist; it appears to have 
been contended in that case that it is altogether wrong in principle 
to consider the royalty as rent, because it is a sum paid not for 
the renewing produce of the land, but for severed portions of the 
land itself. The learned Chief Justice answered this argument 
by observing that the occupation of a mine is only valuable by 
removal of portions of the soil, and whether the oc<iupation is 
paid for in money or in kind, is fixed beforehand by contract or 
measured afterwards by tlie actual produce, it is equally in sub- 
stance a rent, inasmuch as it is the compensation, which the 
occupier pays the landlord for that species of occupation, which 
the contract between them allows. As pointed out by Lord 
Denman, this would not admit of an argument in an agricultural 
lesLse, where a tenant was to pay a certain portion of the produce, 
which would be admitted to be in all respects a rent service with 
every incident to such a rent. The same view was adopted in 
substance by Sir Charles Abbott, C. J. in King vs. Alfwood and 
by Lord Blackburn in Coltness Iron Company vs. Black. Lord 
Blackburn referred to the observations of Lord Cairns in Gowan 
vs. Christie that a mineral lease, when properly considered, is 
in reality a sale out-and-out of a portion of the land, but remarked 
that this did not justify the inference, that no income-tax should 
be imposed on the rent reserved on a mineral lease. The distinc- 
tion between a price paid down in one sum for the out-and-out 
purchase of the minerals forming part of tlie land, and the rent 
and royalty which constitute, in reality, a payment by instalments 
of the price of those minerals, is intelligible, though it may not 
be quite logical, thus affording an illustration of Lord Halsbury’s 
observation in Quinn vs. Leathern that law is not necessarily a 
logical Code and is not always logical at all. The view I take 
receives some support from the definition of the word ‘‘income’^ 
as given in the Oxford Dictionary, Vol. V, page 162. Income is 
defined to be ‘‘that which comes in as the periodical produce of 
one^s work, business, lands, or investments considered in reference 
to its amount and commonly expressed in terms of money, annual 

or periodical receipts accruing to a person or corporation’’ 

I must hold consequently that the royalty received by the plain- 
tiff is ‘income’ within the meaning of Act, II of 1886. 

Letting out machinery is included in business and it 
has been specifically provided by the new Act that deprecia- 
tion is allowed. 
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In C.I.T., Madras vs. Mangalagiri Sri Umamahes- 
wara Rice Factory, 1926, 2 I.T.C. 251, the assessee joint 
stock company instead of working the mill themselves 
leased out the mill for fixed annual rent. The articles of 
association having given the power of letting out the 
machinery it was held that depreciation would be deduc- 
tible. 

The case of Sadhu Charan Roy Choudhary who let out 
a jute press on lease and agreed to carry out repairs to the 
machinery and buildings was a case of carrying on busi- 
ness and deduction of depreciation was allowed. 

Note. — By the new Amendment Act Section 12(3) 
this is specifically allowed and this sub-section came into 
operation on 1. 4. 39 whereas sub-section {vi) and (vii) of 
section 10(2) which two have been referred to in section 
12(3) have come into operation on 1. 4. 40. 

12A. Where a managing agent of a company is liable under 
an agreement made for adequate consideration to share manag* 
ing agency commission with a third party or parties, the said agent 
and the said party or parties shall file a declaration showing the 
proportion in which such commission is shared between them, and 
on proof to the satisfaction of the Income-tax Officer of the facts 
contained in such declaration such agent and each such party shall 
be chargeable only on the share to which such agent or party is 
entitled under the agreement. 

.Where a managing agent has got to pay to another 
party under an agreement a portion of his commission, 
each person including the third party will be assessed in 
respect of his net amount to which he is entitled, instead 
of the third party’s due being added to the managing 
agents’ own commission for assessment. 

The diversion of the third party’s due is recognised 
by the Act cm the same lines as in the case of Raja Bejoy 
Bingh Dudhuria. 
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This section has been designed particularly to meet the 
hardship experienced in the case of Tata Hydro-Electric 
Agencies vs. C.I.T., Bombay, 1937, I.T.R. 202. 

SeOb 13. Income, profits and gains shall be computed, for the 
purposes of section 10, and 12, in accordance with the method of 
accounting regularly employed by the assessee: 

Provided that, if no method of accounting has been regularly 
employed, or if the method employed is such that, in the opinion 
of the lncome*tax Officer, the income, profits and gains cannot 
properly be deduced therefrom, then the computation shall be 
made upon such basis and in such manner as the Income-tax 
Officer may determine. 

Income, profits and gains shall be computed in accor- 
dance with the method of accounting regularly employed 
by the assessee. 

If no method is regularly employed or if the method 
does not enable the Income-tax Officer to arrive at a correct 
estimate of the profits then the Income-tax Officer may 
determine the basis on which computation should be made. 
Assessee cannot change his method year to year but he 
should be allowed to adopt a new regular method. 

Under this section assessments may he made on an 
assumed flat rate of profits on the turnover. The basis 
of flat rate will be determined by the Income-tax Officer 
with reference to the convention and practice in similar 
trades. 

Every assessee should maintain accounts with a view 
to show, at the end of the year, the actual income made by 
him, so that on production of his yearly revenue account, 
the I.T.O. can base his assessment on it. If the assessee 
fails to keep accounts or fails to keep accounts in a way 
which will give the correct profit at the end of the year he 
can have no complaints against the I.T.O. for the latter’s 
making an estimate. The I.T,.0. will make his estimate 
on the data available with utmost judiciousness. 
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The accounts presented by the assessee should prima 
facie be taken as correct. When fraud is detected or 
doubts arise in the mind of the I.T.O., he can choose his 
own method of computation. It must be remembered by 
the I.T.O. that he is in the role of a judicial officer and 
complicated accounts is no ground for rejection of 
accounts. Strictly regular accounts are not always pos- 
sible in the case of ordinary traders. (Duni Chand 
Dhani Ram w. C.I.T., Punjab, 1926, 2 I.T.C. 188.) 

In C.I.T., Madras vs. Subramaniani ('hettiar, 1927, 2 I.T.C, 
865, it was pointed out tliat an assessee may adopt either Mercantile 
system or cash system hut lie cannot use Mercantile system for 
the purpose of keeping hooks of accounts and cash system for the 
purpose of income-tax assessment. 

In Sarupchand vs. C.I.T., Bombay, 1996, I,T.K., 420, 
it was decided that the Commissioner’s contention that it is not 
open to a person to change a method which he has regularly em- 
ployed for some years was not correct and that there is nothing in 
section 13 of the Act to prevent an assesses from changing his 
method. 

In Peroz Shah vs. C.I.T., Punjab, 1933, I.T.R., 
219, the Privy Council observed : 

Dissatisfied with the assessment upon him, the appel- 
lant under Section 30 of the Act, appealed to the Assistant 
Coininissioner of Income-tax, Rawalpindi. His grounds of 
appeal, in effect, were (1) that according to his method 
of book-keeping, a transaction of sale was not entered in his books 
until the day when the hundi in respect of it was received from 
his purchaser, and that the hundis for the Rs. 90,618 were received 
in, that is, were not received before April, 1927; and (2) that the 
officer was not correct in working out the profits at a flat rate of 
so much as 32^ per cent.^^ 

The present appeal is from that order of dismissal of the 28th 
November, 1929, and their Lordships are satisfied that it is an 
appeal without foundation. It was mainly rested on the con- 
tention that the assertion of the Income-tax Officer as to the 
appellant’s accounts being kept on the mercantile system could 
not in point of law be supported. A profit and loss account and 
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a valuation of stock were, it was contended, essential to a mer- 
cantile system of accounting, and no such account had been pre- 
pared by the appellant, while no valuation of stock had, it was 
conceded, been made. Their Lordships do not propose to discuss 
this question, M'hich hardly seems to tlum to be one of law. Too 
much emphasis has, they think, throughout the case been attached 
to the use by the Income-tax Officer and the Assistant Commissioner 
of the term “mercantile system.” The finding of both in its 
essential substance, was that the appellant’s system of accounting, 
by whatever name called, re(iuired the inclusion in his accounts 
of 192(1-27 of the Es. 90,(118 referred to, and the only question 
open to judicial determination is whether there was any evidence 
before these officers upon which they might so find’’. 

“In these circumstances it is, in their Lordships’ judgment, 
impossible to say that there was no evidence before the Income- 
tax Officer and the Assistant C'onimissiouer upon which they 
might find, as they did, that this item of Es. 90,618 was excluded 
from the appellant’s accounts of 1926-27 out of the ordinary 
course and for reasons not to be justified.” 

In G.I.T., Bombay vs. Sarangpur Cotton Manufac- 
turing Co. Ltd., 1938, I.T.R., 36 (P. C.) 

The Company submitted under Sec. 22 (1). 

(a) a copy of the audited Balance sheet and P & L 

A/c, 

(b) a return of total income of the Company, 

(c) a covering letter which explained the adjust- 

ments in figures inP&LA/cto arrive at 
the figure of income in the return. 

The I.T.O. completely disregarded the covering letter 
which worked out the adjustments necessitated by alleged 
undervaluations of opening and closing stocks. The 
adjusted figure was smaller and the I.T.O. took the larger 
figure by ignoring the covering letter. On appeal, the 
High Court was of opinion that the covering letter formed 
part of the method of accounting employed by the assessee 
within the meaning of Sec. 13 of the Act and that the 
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I.T.O. was not entitled to ignore one part and accept the 
other. 

The Privy Council observed : — 

“Lastly, if there were any doubt, the appellant hiniself has 
put the matter beyond the possibility of doubt, by the statement 

in his order of ,that the object of the under-valuation was 

the creation of a ‘secret’ reserve, which involves the retention of 
profits so as not to be included in the j'rofits shown to the share- 
liolders by the Profit and Ixjss Account and Balance-sheet but 
which constitute part of the taxable profits. This nej^atives any 
suggestion that these accounts show the true profit for income-tax 
purposes.” 

Thus the I.T.O. was shown by the appellants them- 
selves that due to the necessity of a secret reserve, in the 
P & L A/c as printed and presented to the shareholders, 
some adjustments would be required for computing the 
taxable profit. In spite of this clear explanation, if these 
adjustments are not taken notice of by the I.T.O'., in his 
overanxiety to tax a larger amount, then, the Privy Coun- 
cil’s ol>sei’vation ^‘that the view that the Income Tax 
officer is prima facie entitled to accept the profits shown 
hy the accounts, where there is a method of accounting re 
gularly employed by the assessee, is not a correct view. It 
is the duty of the I.T.O. where there is such a method of 
accminting to consider whether the incomes^ profits and 
gains can he properly deduced therefrom . . . .” can 
not be construed to mean that the accounts are undepend 
able for the I.T.O. to base his assessment upon and on this 
ground it cannot be construed that the I.T.O. is not 
entitled to accept profits shown by the accounts. What 
this observation means is that the I.T.O. has put too 
narrow a meaning to the word “accounts” by rejecting 
adjustments on a separate statement and in this narrow 
view the I.T.O. cannot accept the printed accounts; he 
should consider the adjustments as well. In fact, in view 
of assessee’s detailed information and explanations, the 

F. 35 
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I.T.O. does always make necessary adjustments and 
for this reason, neither the accounts can ever be 
considered undependable nor does the I.T.O. con- 
sider himself any the less entitled to accept the profits 
shown by the accounts as his basis. The observation of 
the Privy Council in this particular case is perfectly 
correct as the interpretation of the word ‘accounts’ is so 
narrow. The Privy Council has never meant any larger 
powers to. the I.T.O. and it cannot mean that the I.T.O. 
is the sole judge in this matter — on the contrary, the Privy 
Council points out the lapses of the I.T.O. that he has 
wrongly left out the accounting implications of the cover- 
ing letter. In the observation, one should note the words 
“where there is such a method of accounting”. It follows 
that where there is no such method Or this procedure the 
I.T.O. is 'prima facie entitled to accept the profits as 
shown by the accounts but the word “accounts” must be 
taken to include adjustments also and not merely the 
printed P & L a/c which is prepared mainly from the 
business point of view. 

The I.T.O., Ib not justified in rejecting the books of accounts 
merely because they are complicated or without calling upon the 
asse.ssee under section 23(2) to appear before the I.T.O. (Duni- 
chand Dhani Earn vs. C.I.T., Punjab, 1926, 2 I.T.O. 188,). 

Section 13 does not confer arbitrary powers on the I.T.O. to 
act without evidence. The I.T.O., has power, under the circum- 
stances, provided in the proviso to employ his own method but 
he must employ some basis and that basis should be stated in the 
assessment (In re : Eadhey Lai Balmakund & others 1931, 4 I.T.C. 
454, Dunichand Dhani Earn 'vs. C.I.T. Punj'ab, 2 I.T.O., 188,) 

In Asgar Ali and Mohammad Ali, rs, O.I.T., U.P. 6, I.T.C. , 
27, it was decided that the flat rate which may be assumed does 
not raise any question of law. 

In Dhakeshwar Prasad Narain Singh vs. C.I.T., 
Bihar, 1936, I.T.R. 71, it was observed as follows: — 

“The assessee carried on a money-lending business. His books 
of account consisted of personal accounts of his debtors in which 
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the interest which accrued from year to year was calculated and 
entered and the amounts actually realised as interest were also en- 
tered. But neither the accrued interest nor the realised interest 
were totalled in an interest ac(^ount and no profit and loss was 
computed. There was also a cash book in which the actual realisa- 
tions were shown but there was no interest ledger. For the pur- 
poses of his return for income-tax in previous years he totalled the 
amount of interest which had accrued in the particular year in 
question. For the year 1931-32 he submitted a statement showing 
the interest which he had actually received and contended that 
he could not be assessed upon accrued but unrealised interest but 
only upon interest realised by him. Tlie question ‘whether in 
the circumstance of tlie case the assessee w^as liable to be taxed on 
his income from money-lending on the mixed cash and ac(*riied 
basis wdiich had been follow^ed in his assessment of previous years 
was referred to the High Court : 

Held, Per Courtney Terrell, C.J. — (/’) The assessee had not 
regularly employed any method of accounting wuthin the meaning 
of Section 13, and his request did not involve any change in the 
method of accounting but only a change of the method of assess- 
ment which should be employed; (//) that though it is open to an 
Income-tax Officer to assess either upon a cash basis or upon a 
mercantile basis, accrued interest can only be taken into account 
if a profit and loss account is drawn up and the accrued but unpaid 
interest is brought in as a valued asset; it was not open to the 
Incnmc-tax Officer to take the ac'crued interest into the assessment 
on any other basis and the method of assessment which had been 
followed by the income-tax authorities was in any case erroneous.^’ 

Thus where a method of accounting, though perhaps 
not a normal one, has been regularly employed by the 
assessee himself, from which the profits of the business 
can properly be and has been deduced, proviso to section 
13 does not apply. 

In Bansilal Ahirchand, Nagpur, 1928, 3 I.T.C. 57, 
the assessee who was dealing in stock-exchange secu- 
rities adopted a method in accounts which meant spread- 
ing the profit or losses over a period of years. The Assis- 
tant Commissioner held that the account should be closed 
every year and profits or losses to be found every year. 
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The Commissioner held that the loss in this case could not 
be regarded as loss of the previous year but of various 
previous years and therefore this was not permissible. 
The Judicial Commissioner held: 

That there was no reason why the assessee should not he allowed 
to claim the losses in question, under the system of account adopted 
by him, when whether the book system of account adopted by the 
assessee was desirable one or not, no profits could eventually escape 
taxation thereunder, although possibly the income-tax authorities 
might in any particular case have to wait a longer time before 
receiving profits. 

In C.I.T., Bombay vs. The Ahmedabad New Cotton 
Mills, 1928, 3, I.T.C. 91, the assessee submitted his return 
in which he undervalued both his opening and closing 
stock. A revaluation of the closing stock was ordered by 
the I.T.O. but he would not allow a similar revaluation 
of the opening stock as was naturally insisted upon by the 
assessee. The High Court decided that there should be 
revaluation of both the items. ^ 

In Sahu Oagmandar Das vs, C.I.T., U.P., 1935, 
I.T.R. 140, interest was decreed and under Mercantile 
system, interest was shown credited in the accounts but 
no part realised. It was decided that it was not taxable. 

I.T.M. instructions are as follows: — 

Method of accounting for assessing income^ 'profits and gains 
under sections 10, 11 and 12. (See section 13,) — {i) Owing to a 
High Court ruling, referred to in paragraph 13, regarding the de- 
finition of the word “income^’ the provisions in the present Act 
have been so worded as to make it clear that as regards income, 
profits or gains from business, professional earnings or the other 
sources mentioned in section 12, no uniform method of accounting 
is prescribed for all tax-payers, and that every tax-payer may, 
so far as is possible, adopt such form and system of accounting as 
is best suited for his purposes. The only restrictions are that the 
method adopted must be one that clearly reflects the income of 
the assessee in respect of the fixed period of ‘‘the previous year’^ 
and that it ivS the one regularly employed by him for the purposes 
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of liis business. If the tax-payer does not regularly employ a 
method of accounting which clearly reflects his income for the 
^^previous year/^ the computation will be made in such manner 
as in the opinion of the Income-tax Officer does clearly reflect it. 

{ii) There are two main systems of keeping accounts. There 
is, firstly, the cash basis system, where a record is kept of actual 
receipts and actual payments, entries being made only when money 
is actually collected or disbursed. It is probably unusual for a 
trader to calculate his profits on this system. If he does so, it 
must be remembered that the difference between the value of his 
opening and closing stocks must be taken into account in com- 
puting the year’s profit, in order to secure a proper and even distri- 
bution of his profits over a series of years. There is, secondly, 
the mercantile accountancy system under which a profit and loss 
account is maintained and a comparison is made of the value of the 
stock in hand at the beginning and at the end of each year. Under 
this latter system entries are made in the accounts on the date 
not of receipt of money or expenditure of money, but on the date 
of transactions irrespective of the date of payment. When goods 
are sold, for example, an entry is made at once on the receipt side 
of the account, although no cash. may be received at the time in 
payment of such goods; and an entry is similarly made on the debt 
side when a liability is incurred although payment on account of 
such liability may not be made at the time. It will be the method 
of accounting adopted for or by the tax-payer, therefore, that will 
determine the period within which any item of gross revenue or 
any deduction therefrom is to be accounted for, and which will 
determine whether particular allowances are or are not permissible. 

Method of accounting regularly employed' \ (Section 
13.) — {i) The method of accounting regularly employed by an 
assesses for the purposes of his business should, so far as possible, 
be the method adopted for working out his profits for income-tax 
purposes; but the Income-tax Officer has to decide whether that 
method of accounting is the one regularly employed for the pur- 
poses of the assessee’s business and whether it is such as to reflect 
clearly the taxable profits for the ‘‘previous year’'. In most cases 
this should cause no difficulty. Doubtful cases should be referred 
to higher authorities. As an example of the principles to be 
followed in settling doubtful cases, two instances of such cases are 
given. It is the practice amongst certain merchants to prepare 
their accounts on the basis of the mercantile accountancy system 
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in of transacjtions between themselves and members of 

their own community, but on the basis of cash payments in the 
case of transactions between themselves and their customers. 
Provided that the same system is continuously employed, there 
appears to be no reason why this particular practice should not be 
considered to be a ‘‘method of accounting regularly employed’\ 
Again there are cases where the various branches of a business are 
only closed once in three or five years and where the accounts of 
the branches are not annually incorporated in the headquarters 
business’s accounts. In such a case it might be p()ssil)le to assess 
either on the average annual profits of the branches as disclosed by 
the accounts last filed or on the actual profits brought to account 
owing to particular branches closing in particular years. 

(it) The cases in which an assessee desires to change his 
accounting system should be rare and where such a request is 
made, the Income-tax Ofl&cer in considering it should, as in the 
similar case of a demand for a change in the “previous year” 
(paragraph 6), if he is pre])ared to allow the change, take steps to 
secure that no profits escape taxation on ac(‘ount of the change. 
While section 13 leaves it to the disiTetion of the ln(‘onie-tax Officer 
tt) decide wliether a particular system of accounting should be 
accepted or whether a change in the system of ac(‘ounting should 
be allowed, the discretion of the Income-tax Officer in this matter 
can be (questioned in the course of an appeal against an assess- 
ment under section 30, /.c., it may be made one of the grounds of 
appeal in contesting the assessment of the profits. (I.T.M.) 

British Cotton Growers’ Association (Punjab), Ltd,, 
C.I.T., Punjab, 1937, I.T.R. 279. 

An assessee is no doubt at liberty to adopt any system of 
account that he likes but as indicated in paragraph (/) of the Notes 
and Instructions regarding the Income-tax law and rules, it must 
be one that clearly reflects his income in respect of the fixed 
period of the ‘previous year’ and that it is the one regularly 
adopted by him for the purposes of his business.” 

Receipts kept in suspense : 

As regai'ds the question whether sums received in Ixack years, 
which are kept in suspense till the date when the settlement of 
the particular loan is made, according to the method of accounting 
regularly adopted by assessee, can be treated as the income of the 
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year of settlement, whicli is the ‘previous year', within the mean- 
ing of the above dictum of the learn^d Judge, there is support 
in its favour both in (1) practice in the Income-tax department as 
well as in (2) authority. 

Eegarding (1), Contractors whose work generally extends 
beyond the period of the accounting year, have their income of 
the ‘previous year' (‘omputed by assessee and also by the Income- 
tax department generally in one or other of the following methods : 

(/’) The income may be computed by taking some reasonable 
})ercentage of the actual receipt in the accounting 
year. This is what is known as cash system; or 

(u) If the account of each job is kept separate from others, 
no account is taken of receipts in pending contracts, 
but the total income arising out of that job is taken 
as the income of the year in which the work is com- 
pleted, and accounts are finally taken and settled, 
though part of this income was actually received 
earlier than the year of settlement. This is neither 
mercantile nor cash system. 

Regarding (2), an authority in support is the case of Jugal 
Kishore Mukat Lai C.I.T. U.P., 1932, 6 I.T.C. 184. 

There, according to the method of accounting regularly employed 
by the assessee, profits from forw^ard contract business, received by 
the llombay agent of assessee were credited in head office accounts 
mt Khurja on receipt of intimation. It so happened that income 
received by the agent at Bombay in 1928-29 was intimated to 
Head Office in 1929-30 and was shown by assessee as the income of 
1929-30 in the assessment for 1930-31. It was held that under 
section 13, the income actually received in* 1928-29 but credited in 
head office books in 1929-30 should be deemed to be the income 
of 1929-30. 

The above case of Jugal Kishore is an authority for the pro- 
position that if sums received in back years, are credited in the 
account as income in a subsequent year, according to the method 
of accounting regularly followed by an assessee, it should be 
treated for assessment under section 13 as income of the subsequent 
year; it is obvious that the principle of the ruling relates to the 
methodic of accountancy and covers both the back years receipts 
as well as those received in the accounting year. 
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In Raja Ra,ghiinandan Prosad’s case, cash basis 
was followed. The assessee did not regard nor 
did he treat the interest on the old mortgage as 
having been liquidated by the execution of the new 
mortgage in lieu of the old one plus accrued interest. 
When a debt is paid off by payment of cash, the debtor’s lia- 
bility ceases but when it is paid by a fresh pronote the 
liability remains and as there is no realisation either of 
capital or of interest the question of taxation does not 
arise (Raja Raghunandan Prosad vs. C.I.T., Bihar, 1933, 
I.T.R. 113; A.l.R. 1933, P.C. 101). When the principal 
sum and interest are both outstanding and the mortgaged 
property is purchased, the excess of the purchase money 
over the principal sum should be taken as interest pay- 
ment. 

Suspense account and purchase of mortgaged pro- 
perty: — In money-lending business it is a common prac- 
tice to set apart the income to a suspense account. In 
the case of C.I.T., Bihar, vs. Maharaja Darbhanga Sir 
Kameswar Singh (1933, I.T.R. , 94, P.C.; 60 I. A. 146). 
cash basis was followed which was disclosed to the tax 
authorities and calculation was based on actual receipts 
in the year of computation. 

The Judicial committee laid down the following 
principles : — 

(i) Where interest is outstanding on a principal sum 
due and the creditor receives an open payment from the 
debtor without any apportionment of the payment as 
between capital and interest, by either debtor or creditor, 
the presumption is that the payment is attributable in the 
first instance towards the outstanding interest and the 
revenue authorities, would be justified in treating the 
amounts paid as payments of interest in the first instance; 
but (ii) where there is not an open payment but an arrange- 
ment affecting the whole indebtedness, for example, where 
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an assessee takes over from his debtor in leiu of a loan, 
certain items of property, the basis of the presumption 
that it is to the creditor’s advantage to attribute pay- 
ments to the interest in the first place, leaving the interest 
bearing capital outstanding, is gone and the assessee is 
entitled to appropriate the amounts to the principal in the 
first place and the balance alone towards interest. (C.I. 
T., Bihar vs. Kameswar Singh 1933, I.T.R., 94, P.C.) 

The assessee regarded the fresh pronote as settlement 
of the claim to the interest on the old loan and his books 
also recorded this receipt as receipt of income and hence 
the interest is taxable as income. (V.S.U.R. Firm vs. 
C.I.T., Burma, 1935, I.T.R. 158.) 

Where the method of accounting is one regularly 
employed by the petitioner assessee, the proviso to section 
13 does not come into operation. (Feroze Shah vs. C.I.T., 
Punjab, 1930, 4, I.T.C. 315.) 

In a case where the Income-tax Officer found that 
some sales which were made by the assessee had not been 
brought to account and the assessee gave a treatment of 
these sales not according to any accepted system regular- 
ly employed, the judicial committee held that the finding 
was not based on no evidence. (Feroz Shah vs. C.I.T., 
Punjab, 1933, P. C. 198; 1933, I.T.E. 219.) 

In Shiv Prosad Gupta t’5. C.I.T. U. P., 1929 , 3 
I.T.C. 406. 

Justice Mukerjee said: — “That system is this. In any parti- 
cular year the amounts that have become recoverable are shown 
as the income actually received and the liabilities incurred are 
shown as amounts actually disbursed. Under this system, the 
merchant, in order to ascertain his income which is really a ‘book 
income’ deducts from the profits accrued according to his books, 
the losses that he has suffered, also according to his books. The 
balance is a net book income. Under section 13 of the Income- 
tax Act this net ‘book income’ may be accepted by the Income-tax 
Officer as a fair estimate of the merchant’s income. The reason 
F. 36 • 
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will be twofold. The merchant himself uses this method of as- 
certaining his own income and secondly the method is not an 
unfair one.” 

True position explained. 

Section 13 has two very important aspects. In one 
aspect, the imporant case is Sarangpur Cotton Manufac- 
turing Co. where it was emphasised that the accounts have 
to be carefully gone into by I.T.O. to see and discover if 
defects exist and profits can be properly deduced. 

In the other aspect, the leading cases are those of 
Raja Raghunandan Prasad and Maharaja of Darbhanga 
Sir Kameshwar Singh where it has been emphasised that 
the assessability of interest depends on the system follow- 
ed and treatment actually given in the books of account. 

After going through the cases quoted above, one feels 
helpless in the midst of conflicting decisions in ascertain- 
ing as to the taxability of interest credited in the P. and L. 
account under mercantile system. In the mercantile system, 
interest credited is taxed but some decisions clearly state 
that in certain cases, it has to be ascertained whether 
interest has actually been received or not. 

The explanation of this peculiar position is the fact 
that besides the two main systems of accounting, viz., cash 
and mercantile, there may be and actually there are 
methods which are neither one nor the other or which are 
combinations of the two. Such combined systems are 
prevalent in Madras amongst the Chettiars and in Burma 
and also to some degree in Bengal and Bihar mainly in 
money-lending business. 

Income-tax Manual and other literature on the sub- 
ject emphasise the two systems — cash and mercantile but 
be it noted that the section 13 never makes any mention 
of them beyond stating “that it must be regularly em- 
ployed.” If it is regularly employed, the main section is 
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satisfied ; the proviso cannot be brought into operation, un- 
less the position of the assessee in regard to accounts is 
unsound or the assessee is not acquainted with the correct 
procedure of approach to defend his own position. The 
assessee has to remember that having made the Return 
based on an accounting system regularly employed, he 
must 'prove that the income returned is the correct income 
so that the Income-tax Department may not be able to 
prove that there is any mistake, flaw, or error in the appli- 
cation of the very method employed. 

It is therefore necessary at this stage to emphasise 
upon the assessee that he has, having made the Eeturn, 
two extremely important things to do 

(1) Satisfy Sec. 22(4) 

(2) Satisfy Sec. 23(2). 

In other words, the assessee must take it to be his 
duty to answer any specific thing that may be asked 
[22(4)] and he must prove by all means in his power that 
his Eeturn is correct [23(2)]. 

It is not for the I.T.O. to say why a particular thing 
was not done and why not in a particular way, for, the 
business man is to do his business and keep his accounts as 
it suits his business. In this connection a very pointed 
observation was made by Justice Niamatullah in Gopi 
Nath Naik’s case : “It cannot be said that the onus lies on 
the assessee not only to substantiate his Return but also to 
disprove every allegation or assertion which the Income- 
tax Officer may choose to make.” The I.T.O.’s duty is to 
show where any omission or commission has been made in 
the method itself and where any mistake has crept in; or 
to put his whole objective briefly, “I.T.O.’s duty is to 
prove that by the adoption of the assesses' s method, an 
income escapes from assessment.” Where the assessee 
fails to prove the correctness of the books of accounts and 
to justify his statements and assertions, the proviso is in- 
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yoked by the I.T.O., and onc5e the proviso is invoked, 
I.T.O.’s own computation inevitably follows. 

The true position of the accounting systems in money- 
lending business can hardly be summarised as there are 
various grades yr shades of combination of the two 
systems. But what is prevalent in Bengal and elsewhere 
also is : — 

(1) In respect of money advanced on a Hatchita or 
Khatapeta — ^mercantile system ; 

(2) In respect of money advanced on pledge of 
ornaments, hand notes and mortgages — cash system or the 
following system : — 

When the debtor makes payments on account, they 
are credited in- the accounts against the loans on the res- 
pective dates. Interest which accrued on these loans until 
they are completely paid off, is kept in suspense account. 

When the loan is finally paid off, total interest 
receivable on the loan from the execution to its extinction, 
will be credited to interest account. Thus the total inter- 
est on the loan is shown not spread over the whole period 
but as income of the year of settlement. 

If the accounts are consistently kept in the above 
system and no flaw, mistake, or omission can be discovered 
by the I.T.O. and if the assessee can prove that no income 
is concealed by the method. Income-tax Officer has no 
reasonable grounds to reject accounts and the system 
adopted shall be the basis for assessment. The I.T.O. 
cannot reject the accounts merely on the ground that the 
system adopted is not a very good system or is not a com- 
monly accepted system. The section gives a wide latitude 
to the assessee and if a narrow interpretation is given, it 
is done on a misunderstanding of accounting. So long as 
no mistake or concealment is discovered the system, if it 
is a system regularly employed, shall be accepted. 
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Though the cases cited show that the I.T.O. has got 
statutory right under certain conditions to accept or to 
reject the books of accounts, still, the tax authorities 
should be very careful in dealing with complicated 
accounts as are adopted with modifications to suit busi- 
ness requirements. While there are decided cases of 
assessee’s carrying on mony-lending business, share specu- 
lation business, etc., the profit or loss of which took a 
longer time than a year for its final settlement or compu- 
tation, there is another class of cases, viz., accounts of 
building contractors, engineering firms and allied under- 
takings which require the most careful consideration of 
the experts. 

In such case of contractors, etc., the questions like the 
valuation of 

{a) works done but not billed for, 

(h) works certified by architects, 

(c) works done but not yet certified, etc., 

are subtle and proper questions but it must be admitted 
that in most cases in India, such questions are purely of 
theoretical value. Whether this is of theoretical value or 
of practical importance will depend upon the system that 
the assessee may consistently follow, viz., 

either (1) taking estimated profits on incomplete 
works, 

or (2) not taking any such estimated profits. 

The Mercantile system does not necessarily mean that 
profits on uncompleted contracts must be taken. It is a 
text book maxim involving arbitrary and hypothetical 
calculations in most cases and without any reference to 
actual experience. The business men may adopt this 
system or any other according to their own requirements 
and resources. If one system is followed, true profits will 
be reflected in the accounts and the auditors or the income- 



286 INCOME-TAX Law and accounts 

tax authorities have no right or justification to press for 
the adoption of their own or known systems. They can 
only advise but he alone can press who pays the piper. 

Besides, from the income-tax point of view, the de- 
partment, may, with some justification, refuse to agree to 
the assessee’s taking the profits in annual instalments 
(resulting from annual valuation of incomplete works) as 
this has the effect of spreading out the profits of a contract 
over a number of years and thus avoiding super-tax. 

Such cases which demand careful consideration and 
accountancy knowledge are those where such firms carry 
on construction work but have neither use nor means of 
valuing the works in hand at the end of the year. Some 
of these firms may very legitimately continue a method of 
accounting which does not involve them in the valuation of 
the closing works. Their method is to carry on the con- 
struction work and thus debits will pile up until the con- 
tract price is finally credited in the A/c, when profit or 
loss can be accurately found out — any intermediate valua- 
tion is likely to be very unreliable and will be a costly 
method not within the easy reach of small or middle class 
contractors. The authorities of accountancy profession 
have full approval for such method and as a matter of 
fact, this is considered to be sound if only the contractors 
and business men can afford to wait for taking into account 
the profits at the long end. Companies which have to 
distribute dividends to their shareholders cannot afford 
to wait but firms with sound financial position can and 
therefore estimates are undesirable because an estimate is 
either costly or undependable. 

Experts’ opinion. 

Prof. De Paula writes : — 

“ In practice, profit sometimes anticipated and although 
theoretically this is not correct, is a well known custom 
which in proper circumstances an auditor may pass,” Again 
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he writes. But where this is done very great care 
may be exercised in estimating such profits, and ample reserves 
must be made for contingencies, for it must be borne in mind that 
a contract may be progressing normally and present figures indi- 
cate that considerable profits will be earned, but some unforeseen 
contingency may arise such as strike, collapse of a part works, 
rise in the price of raw materials’’. 

Messrs Spicer and Pegler write : — 

‘‘ There can be no doubt that theoretically it is pre- 
ferable not to take any profit until the whole contract is completed, 
as in many cases, although the contract may be near completion, 
some contingency might arise which would destroy the whole 
profit that was anticipated.” 

In J. P. Hall & Co., Ltd., C. I. Revenue, 1921, 
3 K.B., 152, before the Court of Appeal Lord Sterndale 
observed : 

The res])on(lents contend that as they were bound to make a 
profit on the subcontract for the supply of the Control gear, 
although payments were deferred until delivery at future dates, 
yet they are entitled to allocate the profits to the j re-war period 
during which contracts were entered into. That argument is 
contrary to the system (d book-keeping adopted by them and 
to ordinary commercial procedure, according to which profits are 
not brought into account until they are realised. For the pur- 
poses of income-tax, the profits in this case would be treated as 
having been made at the respective times of payment. . . .The 
accountant who was called, the respondent’s auditor, said that 
that profit might well have figured in their accounts when con- 
tracts were made, but he admitted that in the ordinary way, and 
I rather think he meant the ordinary way of keeping business 
accounts, at any rate the ordinary way of keeping respondent’s 
accounts, such a profit would not be included in the accounts, 
until the invoices were received, that is to say the actual dates 
of the delivery of the goods. Rowlatt J. has held that they are 
entitled to bring the whole of the profit upon this contract for 
the control gear into the year in which the two contracts were 
made and I suppose, on the contention stated by the respondents 
before the commissioners, that the profit on the transaction in 
question was ascertained and made on the completion of the con- 
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tracts. The simple answer is that the profit was neither ascer- 
tained nor made at that time . . . Many contingencies might 

have happened to prevent the realisation of profit which was 
anticipated when the contracts were made. Many complications 
might have occurred that might have produced a different result. 
I think that the respondents did right in the way that they 
carried these profits into tlieir accounts; it is the ordinary com- 
mercial way of making up accounts, and in my opinion, it is the 
right way. It would be wrong to carry into accounts, as profits 
of one year, the estimated profits which would accrue in sub- 
sequent years and which might perhaps be never made at all. I 
think the commissioners whose decision was reversed by the 
learned judge, came to a jmoper conclusion. This ap])eal should 
be allowed and the commissioners decision restored with costs. 

-PR. AL. M. Muthukaruppan Chettiar vs. C.I.T., 
Madras, 1939, I.T.R, 76, the observations are as 
follows : — 

‘‘Section 13 of the Indian Income Tax Act relates merely to 
the method of accounting and under this section though the In- 
come-tax Officer may adopt a method of accounting which he 
prefers where the assessee has no regular or proper method, he 
cannot reject the assessee’s books. Nor can the books of an 
assessee be rejected merely because they do not relate to his 
foreign business also. 

When claiming an allowance in respect of depreciation, the 
assessee must give the ])articulars required by proviso («) to 
Section 1 9(2) (fa;) and if he does not do so the authorities would be 
justified in disallowing the claim. 

The assessee closed his money-lending business in Colombo on 
31st May, 1930, having made a profit there of Es. 57,650. He 
transferred this sum to Singapore where he had been carrying on 
money-lending in partnership. On 8th August, 1930, this i)art- 
nership was wound up and a new firm was formed in which this 
sum of Es. 57,650 was shown separately as part of the capital 
contributed by the assessee. On 16th May, 1931, the Singapore 
firm advanced a loan of Es. 48,300 to a Eatigoon firm and in May, 
1934, the Eangoon firm repaid this loan by accepting hundies 
drawn by the Singapore firm to the order of the assessee. There 
was evidence that the assessee had written to the Singapore firm 
to debit the amount in question against this particular item of 
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Rs. 67,650 contributed by hina, and the amount was so debited. 
The income-tax authorities held that as the old Colombo profits 
had become mixed up with the funds of the Singapore firm which 
included the current profits of the firm, the remittance must be 
treated as sent from the current i)rofit8 of this firm. The assessee, 
on the other hand, contended that what he received was a mere 
repayment of the old profits of Colombo which he had invested in 
the Singapore firm : 

Held, that there was positive evidence to show that the remit- 
lance represented the profits of the Colombo firm which had become 
defunct in 1930 and the amount was not therefore assessable as a 
remittance from the current profits of the Singapore firjii. 

The assessee had lent moneys to various people before and in 
1930, and in all cases payments had been made to account in 1930. 
The mortgaged properties were sold in the year 1930-31 and there 
were no realisation after 1930-31. The debts were written off as bad 
only in March, 1934. The Income-tax Officer held that they had 
become bad before Ajiril, 1931, and should have been written off 
long before April, 1931. Held, that there were no materials on 
which the Income-tax Officer could hold that the debts should 
have been written off before April, 1931, and the assessee was 
entitled to write them off in 1934.'^ 

In re Krishna and Co., 1939, I.T.R. 513. 

‘‘It was observed: “When assessment is levied at a flat rate 
the question at what rate the profits should have been calculated 
is essentially a question of fact. 

Where a building contractor’s accounts were maintained on 
ihe mercantile system of accountancy; Held, that he would be 
liable to be assessed on the profits shown in the accounts even 
though a portion of the amount spent by him in making the con- 
structions had not been realised.” 

In Pioneer Sports, Ltd., vs, C.I.T., Punjab, 1933, I.T.R, 216, 
“It appeared from the assessees’ account-books that the price 
charged by them from a particular customer was lower than what 
.they charged from other customers and that though the turn over 
for the year of assessment of the assessee was practically the same, 
yet the net profits were much lower than those of previous years, 
and the assessees were assessed under the proviso to Section 13 of 
the Income Tax Act, on the ground that there was something 
wrong with the assessees’ books. On an applicatipn 1>7 the assQS" 
F. 37 
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sees the High Court held that the case involved a question of law 
whether under the circumstances the Income-tax Officer was justi- 
fied in proceeding under the proviso to section 13 and directed the 
Commisssioner to refer the question to the High Court.” 

14. (1) The tax shall not be payable by an assessee in res- 
pect of any sum which he receives as a member of a Hindu un- 
divided family. 

(2) The tax shall not be payable by an assessee — 

(a) if a partner of an unregistered Arm, in respect of any 

portion of his share in the profits and gains of the 
firm computed in the manner laid down in clause (b) 
of sub-section (1) of section 16 on which the tax has 
already been paid by the firm; or 

(b) if a member of an association of persons other than a 

Hindu undivided family, a company or a firm, in 
respect of any portion of the amount which he is 
entitled to receive from the association on which the 
tax has already been paid by the association. 

Section 14(1) 

exempts inclusion of Hindu undivided family income 
received by an individual member. 

Section 14(2) 

is designed to avoid double taxation, hence tax shall 
not be payable by an assessee in respect of 

(a) A partner’s share of profits in an unregistered 
firm when the firm was directly taxed and 
tax paid. 

(h) Share of a member of an association of persons 
which share he is entitled to receive. 

Hungerford Investment Trust, Ltd., 1935, I.T.R. 
68, 1936, P.C. 219, a company registered in England, held 
the entire ordinary share capital in the Turner Morrison 
Co., Ltd., registered in India. The latter company paid 
dividends to the former on the shares held. 

The Turner Morrison Co., Ltd., was assessed on the 
profits barring a sum of Ee. K exempted under section 
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4(1) of the Act. This gum of Rs. K represented the in- 
come from its sterling investments in U. K. and there- 
fore it could not be taxed. Hungerford Investment 
Trust, Ltd., received the dividend of the Turner Morri- 
son Co., Ltd., which included income from sterling invest- 
ments of Rs. K. So far as the assessment of Hungerford 
Trust was concerned its contention was that once the 
T. M. Co., Ltd., was taxed (no matter on how much) any 
amount of dividend received by the Hungerford from the 
T. M. Company will remain outside the scope of the tax. 
This decision was given by the Calcutta High Court rely- 
ing entirely on the wordings of the setstion 14(2) {a) which 
runs as follows : — , 

“Tlie tux shall not he payable by an assessee in respect of 
any sum which he receives by way of dividends as a sliarcholder 
in a company where the profits or gains of the company have been 
assessed to income-tax.’' 

The intention of the above section is quite clear, viz., 
that there shall not be double taxation. The source hav- 
ing paid, payment shall not be made again on the same 
income. The assessee took advantage of the rather loose 
wordings and the court also had to lay stress on the word- 
ings only and did not allow its receipts Rs. K to be taxed. 


Illustration 64- 


Suppose the profit and loss account of T. M. Co., 

Ltd., as follows : — 


Receipt side 

Rs. 

By agricultural income 

.., 40,000 

,, interest on sterling investments 

(not 

brought into British India) 

... 70,000 

,, tax-free securities dividends 

20,000 

,, business profits 

... 46,000 

,, taxed dividends — (gross) ... 

... 25,000 


Rs. 200,000 
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From the above items of receipt, 

Agricultural income is exempt from tax Rs. 40,000 

Interest on sterling investments is exempt 
from tax ... ... Rs. 70,000 

Dividents from tax-free securities ... Rs. 20,000 

The balance Rs. 70,000 will have to bear tax. According 
to the decision of the Hunger ford Investment Trust, 
Limited, as the T. M. Co. (source) has borne tax on 
Rs. 70,000 though this assessable amount is only a portion 
of Rs. 200,000, still, according to section 14(2)(a), any. 
amount (even the entire amount) of Rs. 200,000 which has 
been received as dividend by Hungerford, Ltd., will go 
untaxed. 

By the amending Act of 1939, this Sec 14(2)(a) has 
been omitted. Some consequential changes have now been 
made, viz., section 48(1) and section 49B and 49C. 

Section 14(2) (a) of the Old Act. 

It runs as follows : — 

“The tax shall not be payable by an assessee in respect of any 
sum which he receives by way of dividends as a shareholder in a 
company where the profits or gains of the company have been 
assessed to income-tax.” 

The idea behind this provision was that there must 
not occur double taxation. That is, it must not so happen 
that once the company pays income-tax and again on the 
same income, the shareholder of the company is made to 
pay. Hence it was provided that the shareholder shall 
not pay if the company has paid {i.e., taxed). 

The wordings in the section were rather loose and 
Hungerford Trust Company (1935 I.T.R. 65, 1936 P.C. 
219), took the fullest advantage by contending that the 
company (T.M.Co.) having been taxed (though it was taxed 
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only on Rs. 70,000 say, out of the total receipts of 
Rs. 2,00,000) the payee company (Hungerford Trust) shall 
not pay again. The Privy Council also held the same 
view and although the payee company received dividends 
from the partly untaxed dividends of the payer company, 
still, no tax was payable by the Hungerford company as 
the T. M. Co. already paid though only on a portion — 
the other portion being agricultural, income-tax free 
security dividends, and income arising outside British 
India. 

The decision of the High Court and the Privy Council 
naturally raised a dissatisfaction. By the Amendment 
Act of 1939, this section 14(2)(a) has been deleted. 

This deletion renders- the Hungerford decision 
obsolete and that in a case like that of T.M.’s accounts, its 
assessment will be guided by the general principles of In- 
come Tax Act in the absence of specific provision for such 
a case. 

(1) The author in the 1st edition of this book put 
forward the following views : — 

“A Tea Company, an a.sses8ee us snc.li, is taxed on 40% of 
its profits; but when a shareholder is assessed as an individual, 
the dividends received must be taxed on the full 100% (no matter 
whether it is tea or coal or sugar divid nd), for the dividend is 
taxable under section 12. If the concession enjoyed by the source 
(e.g.,Tea Company) continues to be enjoyed by every body in 
receipt of money from that source, then an absurd position may 
arise, e.g., University being exempt from tax, all teachers getting 
salary from the exempted earnings of the University should, ac- 
cording to the above, enjoy exemption. In short, concession 
granted to a tea company under section 2, cannot be extended to 
its shareholders who must be assessed under section 12”. 

This seems to be a very reasonable view particularly 
as it obtains support from a parallel case, viz., an agri- 
culturist gets exemption from tax on agricultural income 
but when dealers bring it into the market and sell it, the 
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income no more remains agricultural income, it becomes a 
business income. 

Even the same zamindar of Kirlampudi (Sec. 2) 
could not claim arrear rent (which is agricultural income) 
l>ecause he took a pronote against it and thus was deemed 
to have converted it to a loan pure and simple. 

Mr. Manu Subedar, in the Assembly debates, said : — 

“Hitherto, under section 14(2)(fl), an assesses would not 
be taxed on a dividend received by him outside British India 
on the assumption that the company had paid the necessary tax. 
Now the dividend will be added to the income on which the assess- 
ment will be taken, and, under section 18(5) credit will be given 
to him. But the credit will be given to liim only to the extent 
to which the income in the hands of the company has paid the tax. 
Sir, in other words the position will be this, that if the company 
had any tax-free source of income, such as agricultural incomes, 
tax-free securities or accumulated depreciation allowances, then 
this income which was exempt, which was by law exempt in the 
hands of the company, will now be taxable in the hands of the 
individual shareholder. The effect of this will be that the share- 
holders of tea companies, unless a specific provision is made for 
them, and also of zaniindari companies and other companies, 
whose source of income is agricultural, will be liable to pay tax, 
whereas they were exempt before.” 

The position explained above by Mr. Manu Subedar 
is quite correct but we have been told that the executive 
instructions will be issued to meet the above anomaly or 
difficulty. The solution lies in the percentage basis of 
working out, viz., dissecting the dividend in the hands of 
the shareholder and there the shareholder will be assessed 
on say business profits, taxed dividends, etc., ignoring the 
non-taxable items like agricultural income, etc. The fol- 
lowing example will roughly indicate the solution. 

Illustration 65. 

(2) The other view of the author in the absence of 
section 14(2) (a) is that this most complicated question 
should be answered in the following manner : — 
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T. M.’s income 

(1) Agricultural income ... Re. 40,000 

(2) Interest on sterling investments arising 

in U.K. and not brought into Bri- 
tish India ... 70,000 

(3) Tax-free securities ... 20,000 

(4) Business profits ... 45,000 

(5) Taxed Dividends gross ... 25,000 

Rs. 200,000 

If H receives only Rs. 50,000 as dividend out of this 
Rs. 200,000 then proportionately he has received from : 


(1) Agricultural income Rs. 10,000 

(2) Interest on sterling, etc. ... 17,500 

(3) Dividends from tax-free securities ... 5,000 

(4) Business profits ... 11,250 

(5) Taxed dividends ... 6,250 

Rs. 50,000 

Out of the above, H will have to pay tax on business 
profits Rs. 11,250 

and on taxed dividends Rs. 6,250 

Item 1 will not at all come into the total income nor 
item 2. The item 3 will enter into the total income but 


will get the usual relief at the average rate. With regard 
to taxed items, credit under section 18(5) will be given. 

The above working is based on the principle that the 
Income-tax which the T. M. Co., pays is not its own share 
of tax but the shareholder’s ^are and as such H, being 
the shareholder (recipient), is to be treated as above given. 
It looks as if every subsequent recipient will get this re- 
bate but in the opinion of the author this advantage should 
be restricted to the primary recipient only and not extend- 
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ed to the subsequent assessees who can have no ground to 
enquire about the character of the sources constituting the 
dividends (a portion of the original Es. 200,000 dividends). 

Otherwise, situation becomes really absurd, for, take 
the case of a registered firm. A registered firm makes a 
profit from its business and suppose this profit consists of 
income from ; 

(1) Agricultural income, 

(2) House rent, 

(3) Interest on securities, 

(4) Merchanting or business profits. 

We take the total profits and distribute between the part- 
ners — we do not have any authority to dissect the business 
profits. Even assuming that business profits are dissected, 
what treatment to give to the business lo.ss? Shall we 
dissect that aLso instead of carrying it forward as business 
loss 1 


15. ( 1 ) The tax shall not be payable in respect of any sums 
paid by an assesses to effect an insurance on the life of the 
assesses or on the life of a wife or husband of the assesses or in 
respect of a contract for a deferred annuity on the life of the 
assesses or on the life of a wife or husband of the assesses, or as a 
contribution to any Provident Fund to which the Provident Funds 
Act, 1925, applies. 

(2) Where the assesses is a Hindu undivided family, there 
shall be exempted under sub-section (1) any sums paid to effect 
an insurance on the lifs of any male member of the family or of 
the wife of any such member. 

(3) The aggregate of any sums exempted under this section 
shall not, together with any sums exempted under the second 
proviso to sub-section (1) of section 7 and any sums exempt- 
ed under suthsection (1) of section 58F, exceed in the case 
of an individual, one-sixth of the total income of the assesses, or 
six thousand rupees, whichever is less, and in the case of a Hindu 
undivided family, one-sixth of the total income of the assessee, or 
twelve thousand rupees, whichever is less. 
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Note. — (1) Tax shall not be payable in respect of 
Life Insurance payments up to 1/6 of the total income of 
the assessee not exceeding Rs. 6,000 in the case of an in- 
dividual and Rs. 12,000 in the case of a H. TJ. F. 

(2) Life Insurance premium payments and provident 
fund payments of the year together must not exceed 1/6. 

(3) The amount of tax on the above payments at the 
average rate of tax will be deducted from the tax payable 
on the total income. 

16. (1) In computing the total income of an assessee — 

(a) any sums exempted under the second proviso to sub- 

section (1) of section 7, the second and third pro- 
visos to section 8, sub-section (2) of section 14 and 
section 15 shall be included; 

(b) when the assessee is a partner of a firm, then, whether 

the firm has made a profit or a loss, his share 
(whether a net profit or a net loss) shall be taken to 
be any salary, interest, commission or other remu- 
neration payable to him by the firm in respect of the 
previous year increased or decreased respectively by 
his share in the balance of the profit or loss of the 
firm after the deduction of any interest, salary, com- 
mission or other remuneration payable to any partner 
in respect of the previous year. 

Provided that if his share so computed is a loss, such loss 
may be set off or carried forward and set off in 
accordance with the provisions of section 24; 

(c) ail income arising to any person by virtue of a settle- 

ment or disposition whether revocable or not, and 
whether effected before or after the commencement 
of the Indian Income-tax (Amendment) Act, 1938, 
from assets remaining the property of the settlor or 
disponer, shall be deemed to be income of the settlor 
or disponer, and ail income arising to any person by 
virtue of a revocable transfer of assets shall be deem- 
ed to be income of the transferor: 

Provided that for the purposes of this clause a settle- 
ment, disposition or tr^isfor shnU bo ftoomcfl tp bo 

F, m 
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revocable if it contains any provision for the re- 
transfer directly or indirectly of the income Or assets 
to the settlor, disponer or transferor, or in any way 
gives the settlor, disponer or transferor a right to 
reassume power directly or indirectly over the income 
or assets; 

Provided further that the expression ‘ settlement or dis- 
position’ shall for the purposes of this clause include 
any disposition, trust, covenant, agreement, or arran- 
gement, and the expression ‘settlor or disponer* in 
relation to a settlement or disposition shall include 
any person by whom the settlement or disposition 
was made; 

Provided further that this clause shall not apply to any 
income arising to any person by virtue of a settlement 
or disposition which is not revocable for a period 
exceeding six years or during the lifetime of the 
person and from which income the settlor or disponer 
derives no direct or indirect benefit but that the 
settlor shall be liable to be assessed on the said income 
as and when the power to revoke arises to him. 

(2) For the purposes of inclusion in the total income of an 
assessee any dividend shall be deemed to be income of the pre- 
vious year in which it is paid, credited or distributed or deemed 
to have been paid, credited or distributed to him, and shall be 
increased by the amount of income-tax (but not super-tax) pay- 
able thereon calculated at the rate applicable to the total income 
of a company for the financial year in which the dividend is paid, 
credited or distributed or demeed to have been paid, credited or 
distributed: 

Provided that when any portion of the profits and gains of 
the company out of which such dividend has been paid, credited 
or distributed or deemed to have been paid, credited or distributed 
was not liable to income-tax in the hands of the company, the 
income-tax to be added under this section shall be calculated upon 
only such proportion of the dividend as the amount of the profits 
and gains of the company liable to income-tax bears to the total 

profits and gains of the company. 

• 

(3) In computing the total income of any individual for tb9 
pitrpose of assessment^ there shall be inpludfti— 
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(a) so much of the income of a wife or minor ohiid of such 

individual as arises directly or indirectly — 

(i) from the membership of the wife in a Arm of which 

her husband is a partner; 

(ii) from the admission of the minor to the benefits of 

partnership in a firm of which such individual is a 
partner; 

(iii) from assets transferred directly or indirectly to the 

wife by the husband otherwise than for adequate 
consideration or in connection with an agreement 
to live aprt; or 

(iv) from assets transferred directly or indirectly to the 

minor child, not being a married daughter, by such 
individual otherwise than for adequate considera- 
tion; and 

(b) so much of the income of any person or association of 

persons as arises from assets transferred otherwise 
than for adequate consideration to the person or asso- 
ciation by such individual for the benefit of his wife 
or a minor child or both. 

Determination of total income: — 

In the total income, shall be included 

(1) sums exempted under sec. 7(1) proviso, 

(2) ,, ,, ,, ,, 8 second and third provisos, 

(3) „ „ „ 14(2), 

(4) „ „ „ 15, 

(5) sums under secs. 16(1)(6), 16(l)(c), 16(2), 
16(3) (a), 16(3) (&). 

(a) When the assessee is a partner of a firm then, 
whether the firm has made a profit or loss, his share, viz., 
salary, interest, commission, etc. [16(1) (6). 1 

(b) All income arising from a settlement or disposi- 
tion, from assets remaining the property of the settlor 
[ 16 (l)(c).] 
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(c) Any dividend (gross) shall be deemed to be income 
of the previous year in which it is paid, credited or dis- 
tributed. [16(2).] 

(d) So much of the income of a wife or minor child of 
such individual as arises directly or indirectly ; 

(i) from the membership of the wife in a firm of 
which her husband is a partner, 

(n) from the admission of the minor to the benefits 
of partnership in a firm of which such in- 
dividual is a partner, 

(iii) from assets transferred directly or indirectly to 

the wife by the husband otherwise than for 
adequate consideration or in connection with 
an agreement to live apart, or 

(iv) from assets transferred directly or indirectly to 

the minor child, not being a married 
daughter, by such individual, [16(3) (a),] 
and 

{v) so much of the income of any person or associa- 
tion of persons as arises from assets trans- 
ferred otherwise than for adequate consider- 
ation to the person or association by such 
individual for the benefit of his wife or a 
minor child or both. [16(3)(6).] 

The proviso to sec, 16(1) (c) is thoroughly complicated 
and to understand it, the following points have to be 
carefully noted : — 

(a) The main section 16, provides cases where 

aggregation with settlor’s or disponer’s in- 
come is to take place. 

(b) This proviso is an exception to the above main 

idea of aggregation, i.e., no aggregation 
will take place. 

{c) Ordinarily, revocability of a trust or settlemmit 
renders it assessable. 



SECTION 16 


301 


{d) This proviso seeks to effect a compromise, i.e., 
for the period it is a gift or settlement, the 
settlor suffers no aggregation but when it is 
revocable, the settlor does suffer it. 

(e) This advantage of the exemption from aggrega- 
tion accrues (to the settlor) only when the set- 
tlement is not revocable during the life time 
of the person or is revocable after the expiry 
of six or more years (not before the expiry of 
six years). 

(/) (i) In case it is revocable at the end of 5 years, 
aggregation with settlor’s income takes 
place. 

(ii) In case it is revocable at the end of ten 
years, then these 10 years, the settlor suffers 
no aggregation, the individual or the trust 
will pay tax separately; after these 10 years, 
whether it is actually revoked or not, aggre- 
gation takes place. 

Let us take the case of a settlement which is irrevocable for 
seven years. Then, necessarily, it follows from it that, at the 
end of seven years, the power to revoke arises to him. He need 
not actually revoke it, I quite agree. But the power to i evoke 
arises to him. As soon as that event occurs, it was the intention 
of the mover of this amendment that that should he done. In 
other words so long as it is a period of six years and more, but not 
less, every trust will he hit by this. Any trust for a period of 
less than six years is revocable within that period; in that case, 
the income of the beneficiary would be added to the income of the 
settlor. But as soon as you go beyond the period of six years, 
then you get the terms of the settlement which is the subject of 
discussion. If it is 7, 8 or 12 years, the intention is that it is not 
revocable for a period of six years, and that will entirely cover 
the case. Supposing it is provided that at the end of 12 years it 
shall be revocable, it is true then that, during that period of 12 
years, the income shall be taxed: but at the end of 12 years, it 
ceases to fall within the exception. But I am anxious at the same 
time that no obscurity of language should rover more cases than 
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we intend, and, I am, therefore, qnite willing to make that mean- 
ing clear by adding at the end of that clause, “but that the settlor 
shall be liable to be assessed on the said income as and when the 
power to revoke arises to him,” because that is the intention, by 
way of construction of the very more or less compendious 
expression used by us; and I ask leave to add these words. As 
the explanation goes, that is, the intention of the clause which 
stands by itself, — ^the words being, “but that the settlor shall be 
liable to be assessed on the said income as and when the power to 
revoke arises to him”. (Mr. B. J. Demi, Assembly Debates). 

Note. — (1) Section 16 provides that if there has been 
an agreement that the wife will live apart, then aggrega- 
tion will not take place. It seems one can claim this ad- 
vantage even if there has not been any judicial separation; 
for the matter of that, a resident may even argue that on 
the ground of wife’s health, the wife is living in England 
or in Kashmir and this also may he considered as living 
apart. But is this agreement? 

(2) The section clearly provides that where transfer- 
ence of asset has been made even indirectly to wife, aggre- 
gation will take place. But surely it will not be within 
the competence of the I.T.O. to claim aggregation in the 
case where the wife has got the property as gift from her 
husband’s brother to whom this property was absolutely 
given by the husband. 

(3) Transference directy or indirectly implies an in- 
tention on the part of the giver but in this case, the hus- 
band has by his action, viz., absolute gift to his brother, 
shows definitely the contrary intention. Where absolute 
gift has not been maxie, the expression “indirectly” will 
do its mischief. 

17 (1) Where a person is not resident in British India, and 

is a British subject as dehned in section 17 of the British National- 
ity and Status of Aliens Act, 1914, or a subject of a State in India 
or Burma, the tax, including super-tax, payable by him or on his 
behalf on his total income shall be an amount bearing to the total 
amount of the tax inoluding siqier-tax which would have been 
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payable on his total world income had it baen his total income 
the same proportion as his total income bears to his total world in* 
come; and in the case of any other non-resident persan, the income- 
tax payable by him or on his behalf on his total income shall be at 
the maximum rate and the super-tax payable thereon shall be an 
amount bearing to the total amount of super-tax which would have 
been payable on his total world income had it been his total income 
the same proportion as his total income bears to his total world 
income. 

(2) Where there is included in the total income of any 
assessee any income (including income from a share in an un- 
registered firm, if assessed as such) exempted from tax by or 
under the provisions of this Act, the income-tax excluding super- 
tax payable by the assessee shall be an amount bearing to the 
total amount of the income-tax excluding super-tax which would 
have been payable on the total income had no part of it been 
exempted the same proportion as the unexempted portion of the 
total income bears to the total income. 

Note. — (1) Non-residents have been divided into two 
classes 

(a) British subjects and subjects of Indian states 

or Burma. 

(b) All others. 

Regarding (a) British subjects, the rate is fixed by 
the total world income at the Indian rate. 

Illustration 66. 

Income in British India ... ... Rs. 1,000 

Income abroad ... ... Rs. 6,000 


Total world income ... Rs. 7,000 

Income-tax payable on this is Rs. 320. Average rate 
is 8-79 pies. 

H^nce, Income-tax payable x320=Rs. 45-11-0 
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Regarding (&) above, the rate for income-tax is the 
maximum rate, i.e., 30 pies whatever the income may be. 

(2) In the matter of super-tax, treatment for (a) and 
(&) above is the same on the basis of the total world income ; 

Illustration 67. 

Income in British India ... Rs. 10,000 

Income abroad ... ... Rs- 20,600 

Total world income .... Rs. 30,600 

Income-tax payable on this = Rs. 3,617-3-0. The 
average rate 22-69. 

Super-tax payable =Rs. 350. 

Hence, super-tax payable = x 350 =Rs. 114-6-0. 

Sec. 18. (2) Any person responsible for paying any income 
chargeable under the head “Salaries** shall, at the time of pay- 
ment, deduct income-tax and super-tax on the amount payable at 
a rate representing the average of the rates applicable to the 
estimated total income of the assessee under this head: 

Provided that such person may, at the time of making any 
deduction, increase or reduce the amount to be deducted under 
this sub-section for the purpose of adjusting any excess or defici- 
ency arising out of any previous deduction or failure to deduct. 

(2-A) Notwithstanding anything hereinbefore contained, for 
the purpose of making the deduction under sub-section (2), there 
shall be included in the amount payable any income chargeable 
under the head ‘‘Salaries** which is payable to the assessee out of 
India by or on behalf of the Crown, and the value in rupees of such 
income shall be calculated at the prescribed rate of exchange 

(2-B) Any person responsible for paying any income charge- 
able under the head “Salaries** to a person not resident in British 
India shall at the time of payment deduct income-tax at the 
maximum rate and also super-tax at the rate or rates applicable to 
the estimated income of the assessee under this head. 

(3) The person re^nsible for paying any incwne chargeable 
under the head “Interest on securities’* shall, unless ptherwiss 
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prMoribed in the case of any SM»urity of the Central Government 
at the time of payment, deduct income-tax but not super-tax on 
the amount, of the interest payable at the maximum rate: 

Provided that where the Income-tax OfRcer gives a oertifioate 
in writing (which certificate he shall give in every proper case on 
the application of the assessee) that to the best of his belief the 
total income or the total world income of a recipient will be less 
than the minimum liable to income-tax or will be liable to a rate 
of income-tax less than the maximum rate, the person responsible 
for paying any income referred to in this sub-section or in sub- 
section (2-B), as the case may be, to such recipient shall, until 
such certificate is cancelled by the income-tax Officer, pay the 
income without deduction or deduct the tax at such less rate, as 
the case may be. 

(3-A) Any person responsible for paying to a person not 
resident in British India any interest not being ‘Interest on Secu- 
rities’, or any other sum chargeable under the provisions of this 
Act, shall, at the time of payment, unless he is himself liable td 
pay income-tax thereon as an agent, deduct income-tax at the 
maximum rate. 

(3-B) Where the Income-tax Officer has reason to believe that 
the total world income of any perMn residing out of British India 
to whom any interest not being ‘Interest on Securities’ or any 
other sum chargeable under this Act is payable, will in any year 
exceed the maximum amount which is not chargeable with super- 
tax under the law for the time being in force, he may, by order 
in writing, require the person responsible for making such pay- 
ments to such person to deduct at the time of payment super-tax at 
the rates determined by the Income-tax Officer to be applicable to 
the total world income of such person in that year. 

(3-C) Where the person responsible for paying any interest 
not being ‘interest on Securities’ or any other sum chargeable 
under this Act to any person makes to that person in any year pay- 
ments exceeding in the aggregate the maximum amount which is 
not chargeable with super-tax under the law for the time being in 
force, the person responsible for making such payments shall, if 
he has not reson to believe that the recipient is resident in 
British India, and no order under sub-section (3-B) has been re- 
ceived in respect of such recipient, deduct at the time of paymmit 
$uper-tax on tha aniPMnt by whiob tha tptai amaunt af auoh pay- 
F.,39 
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meats exceeds the maximum amount not chargeable with super*tax 
at the rate applicable to such excess. 

(3-D) Where the Income-tax OfRcer has reason to believe that 
any person, who is a shareholder in a company, is resident out of 
British India and that the total world income of such person 
will in any year exceed the maximum amount which is not char- 
geable to super-tax under the law for the time being in force, he 
may, by order in writing, require the principal officer of the com- 
pany to deduct at the time of payment of any dividend from the 
company to the shareholder in that year super-tax at such rate as 
the Income-tax Officer may determine as being the rate applicable 
in respect of the income of the share-holder in that year. 

(S'E) If in any year the amount of any dividend or the aggre- 
gate amount of any dividends paid to any shareholder by a company 
(together with the amount of any income-tax payable by the com- 
pany in respect thereof) exceeds the maximum amount of the 
total income of a person which is not chargeable to super-tax under 
the law for the time being in force, and the principal officer of the 
company has no reason to believe that the shareholder is resident 
in British India, and no order under sub-section (3-D) has been 
received in respect of such shareholder by the principal officer from 
the Income-tax Officer, the principal officer shall at the time of 
payment deduct super-tax on the amount of such excess at the rate 
which would be applicable under the law for the time being in 
force if the amount of such dividend or dividends (together with 
the amount of such income-tax as aforesaid) constituted the whole 
total income of the shareholder. 

(4) All sums deducted in accordance with the provisions of 
this section shall, for the purpose of computing the income of an 
assessee, be deemed tc be income received. 

(5) Any deduction made in accordance with the provisions of 
this section and any sum by which a dividend has been increased 
under sub-section (2) of section 16 shall be treated as a payment 
of income-tax or super-tax on behalf of the person from whose in- 
come the deduction was made, or of the owner of the security or 
of the shareholder, as the case may be, and credit shall be given 
to him therefor in the assessment, if any, made for the following 
year under this Act: 

Provided that, if such person or such owner obtains, in acow- 
dance with the iirovisipns of this Act, a refund of any portion of 
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the tax so deducted, no credit shall be given for the amount of 
such refund: 

Provided further that where such person or owner is a person 
whose income is included under the provisions of clause (C) of sub- 
section (1) or sub-section (3) of section 16, section 44D or section 
44E in the total income of another person such other person shall 
be deemed to be the person or owner on whose behalf payment has 
been made ;jid to whom credit shall be given in the assessment for 
the following year. 

(6) All sums deducted in accordance with the provisions of 
this section shall be paid within the prescribed time by the person 
making the deduction to the credit of the Central Government or 
as the Central Board of Revenue directs. 

(7) If any such person does not deduct or after deducting fails 
to pay the tax as required by or under this section, he, and in the 
cases specified in sub-sections (3-D) and (3-E) the company of 
which he is the principal officer shall, without prejudice to any 
other consequences which he or it may incur, be deemed to be an 
assessee in default in respect of the tax: 

Provided that the Income-tax Officer shall not make a direction 
under sub-section (1) of section 46 for the recovery of any penalty 
from such person unless satisfied that such person has wilfully fail- 
ed to deduct and pay the tax. 

(8) The power to levy by deduction under this section shall be 
without prejudice to any other mode of recovery. 

(8) Every person deducting income-tax or super-tax in accord- 
ance with the provisicns of sub-section (3), (3-A), (3-B), (3-C)„ 
(3-D) or (3'E) shall, at the time of payment of the sum from 
which tax has been deducted, furnish to the person to whom such 
payment is made a certificate to the effect that income-tax or super- 
tax has been deducted, and specifying the amount so deducted, the 
rate at which the tax has been deducted, and such other particulars 
as may be prescribed. 

Payment by deduction at source. 

SS(2), Any person responsible for paying any income 
chargeable under “salaries” will deduct tax (I.T. and 
S.T.) from salaries at an average rate (calculated on the 
total income from “salaries”). 



INCOME-TAX LAW AND ACCOUNfS 

SS(2-A), Tax shall be deducted at source on “salaries” 
paid out of India by or on behalf of Government. 

SS(2-B), I.T. to be deducted on ‘salaries’ at the 
maximum rate in the case of non-residents. S!T. to be 
deducted at the rate applicable to the estimated income 
from ‘salaries’. 

SS(3), Deduction of Income-tax (S.T. not to be de- 
ducted) from interest on securities shall be made at the 
maximum rate fixed by the Finance Act. 

The I.T.O. may issue an exemption certificate on the 
production of which the paying authority shall deduct tax 
at the rate specified in the Certificate from ‘salaries’ and 
interest on securities. 

SS(3-A), In the case of non-residents, deduction of 
I.T. to be made at source at the maximum rate from any 
interest other than interest on securities or any other sum 
chargeable under the Act. 

SS(3-B), In the case of non-residents, deduction of 
S.T. to be made at source at the rate applicable to the 
world income from any interest other than interest on 
securities or any other sum chargeable under the Act, as 
per I.T.O.’s order. 

SS(3-C), In the case of non-residents, where no such 
order has been received, the paying officer shall deduct 
super-tax on interest other than interest on securities or. 
any other sum chargeable under the Act at the rate appli- 
cable to the amount of such payments. 

SS(3-D), In the case of non-resident share-holders, 
deduction of Super-tax is to be made at the time of pay- 
ment, at the rate applicable to the income of shareholder 
from dividends as per I.T.O.’s order. 

SS(3-E), In the case of non-residents, where no such 
order has been received, the principal officer shall deduct 
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super-tax on such dividends at the rate applicable to gross 
dividends paid. 

SS(4), All the deductions are to be included in the 
total income. 

SS(5), Tax deducted will be considered a credit in the 
name of the share-holder. 

SS(6), Tax deducted, shall be paid within the pres- 
cribed time to the Government. 

SS(7), If tax has not been deducted by the appropriate 
person under 3-D or 3-E, then, the company of which he 
is the principal officer shall be deemed to be the assessee. 

SS(8), The power to effect these deductions does not 
affect other modes of recovery. 

SS(9), The person who deducts is required to give a 
certificate of deduction. The forms of such certificate are 
in the rule 13, 13- A, 13-B, 13-C. 

Note. — (1) The words “person responsible for paying” used 
in section 18(2) should be interpreted as referring to the person 
entrusted by the employer with the duty of paying salaries and 
not to the employer himself if he does not himself pay them and 
this applies also to the case of an employee entrusted by an employ- 
er with the payment of his (the employee’s) own salary. (Para. 
76, I.T.M.). 

(2) Any person required to make a deduction under section 18 
who fails to do so may himself under sub-section (7) be deemed to 
be an assessee in default in respect of the tax while he is also 
liable to be prosecuted for an offence punishable under section 61 
(fl). A penalty can also be imposed under section 46(1) for such 
default if the In come-tax Officer is satisfied that such person has 
wilfully failed to deduct and pay the tax. (Para. 76, I.T.M.). 

(3) (a) Security includes stocks and shares. 

(6) “Government Security means Promissory notes (including 
Treasury bills). Stock-certificates, bearer bonds and all other 
securities issued by the Central Government or by any Provincial 
Government in respect of any loan contracted either before or after 
the passing of this Act but does not include a Currency note.” 
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See. 19. In the case of income in respect of which provision 
is not made under section 18 for deduction of income-tax at the 
time of payment, and in any case where income-tax has not been 
deducted in accordance with the provisions of section 18, income- 
tax shall be payable by the assessee direct. 

Where income-tax has not been deducted at source, 
the tax shall be paid direct. 

Income means income, ' profits and gains. 

Sec. 19A. The principal officer of every company shall, on or 
before the 15th day of June in each year, furnish to the prescribed 
officer a return in the prescribed form and verified in the prescrib- 
ed manner of the names and of the addresses, as entered in the 
register of shareholders maintained by the company, of the share- 
holders to whom a dividend or aggregate dividends exceeding such 
amount as may be prescribed in this behalf has or have been 
distributed during the preceding year and of the amount so 
distributed to each such shareholder. 

Supply of information regarding dividends. 

The principal officer of every Company shall, on or 
before 15th June, furnish the Income-tax authorities in a 
prescribed manner the names, addresses and amounts of 
dividends paid during the preceding year if the amount 
exceeds Rs. 5,000. 

Penalty for not furnishing — Section 51. 

Penalty for furnishing false return — Section 177, 
I.P.C. 

Sec. 20. The ivincipal officer of every company shall, at the 
time of distribution of dividends, furnish to every person receiving 
a dividend a certificate to the effect that the company has paid 
or will pay income-tax on the profits which are being distributed, 
and specifying such other particulars as may be prescribed. 

Certificate by company. 

The Principal- officer of every Company shall supply 
every person receiving a dividend a certificate to the effect 
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that the Company has paid or will pay Income-tax on the 
profits distributed. 

Penalty for not supplying — Section 51. 

'I’his certificate is essential for claiming refund by 
a shareholder. 

Sec. 20A. The person responsible for paying any interest not 
being “Interest on securities” shall, on or before the fifteenth 
day of June in each year, furnish to the prescribed officer a return 
in the prescribed form and verified in the prescribed manner of the 
names and addresses of ali persons to whom during the previous 
financial year he has paid interest or aggregate interest exceeding 
such amount not being less than four hundred rupees as may be 
prescribed in this behalf, together with the amount paid to each 
such person. 

Supply of information regarding interest. 

The person responsible for paying interest (not being 
interest on securities) shall supply the authorities with a 
Return in case the aggregate interest exceeds Es. 400. 

Penalty for not supplying information is prosecution 
under Set!. 51. 

Sec. 21. The prescribed person in the case of every Govern- 
ment office, and the principal officer or the prescribed person in the 
case of every local authority, company or other public body or 
association, and every private employer shall prepare, and, within 
thirty days from the 31st day of March in each year, deliver or 
cause to be delivered to the Income-tax Officer in the prescribed 
form and verified in the prescribed manner, a return in writing 
showing— 

(a) the name and, so far as it is known, the address, of every 

person who was receiving on the said 31st day of 
March, or has received or to whom was due during 
the year ending on that date, from the authority, 
company, body, association or private employer, as 
the case may be, any income chargeable under the 
head “Salaries” of such amount as may be prescribed: 

(b) the amount of the income so reeeivod or so due by ea^ 
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such person, an^ th« tiim or timos at whhrti the same 
was paid or due, as the case may he; 

(c) the amount deducted in respect of income-tax and super- 
tax from the income of each such personi 

Annual Return. 

Every employer, private, Governmental or otherwise 
shall supply by 30th April a Return to the Income-tax 
Department showing — 

(a) name, address, etc., of every person chargeable 

under the head “Salaries.” 

(b) the amount of the income so received or so due 

by each such person and the time of payment 
or its date. 

(c) the amount of income-tax deducted from each. 

Penalty for not supplying — Section 51. 

Return of all employees earning Rs. 1,600 or over. 

Return to be delivered within 30 days from 31st 
March each year. This refers to every employer. 

Sec. 22. (1) The Inccme-tax OfRcer shall, on or before the 
let day of May in each year, give notice, by publication in the press 
and by publication in the prescribed manner, requiring every person 
whose total income during the previous year exceeded the 
maximum amount which is not chargeable to income-tax to furnish, 
within such period not being less than sixty days as may be specifi- 
ed in the notice, a return, in the prescribed form and verified in 
the prescribed manner, setting forth (along with such other 
particulars as nuiy be required by the notice) his total inconra and 
total world income during that year: 

Provided that the Income-tax OfRcer may in his discretion 
extend the date for the delivery of the return in the case of any 
person or class of persons; 

(2) In the case of any person whose total inoome is, in the 
Income-tax OfRoer’s opinion, of such an amount as to render such 
person liable to income-tax, the Income-tax Officer may serve a 
pptiot upon him r«|utriii§ him to furnish, wfthfn such period, not 
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boing less than thirty days, as nuy be ^cified in the notice, a 
return in the prescribed form and verified in the prescribed manner 
setting forth (along with such other particulars as may be provid- 
ed for in the notice) his total income and total world income during 
the previous year: 

Provided that the income-tax Officer may in his discretion 
extend the date for the delivery of the return; 

(3) If any person has not furnished a return within the time 
allowed by or under sub-section (1) or sub-section (2), or having 
furnished a return under either of those sul^sections, discovers 
any omission or wrong statement therein, he may furnish a return 
or a revised return, as the case may be, at any time before the 
assessment is made. 

(4) The income-tax Officer may serve on any person who has 
made a return under sub^ction (1) or upon whom a notice has 
been served under sub-section (2) a notice requiring him, on a date 
to be therein specified, to produce, or cause to be produced, such 
accounts or documents as the Income-tax Officer may require: 

Provided that the Income-tax Officer shall not require the 
production of any accounts relating to a period more than three 
years prior to the previous year. 

(5) The prescribed form of the returns referred to in sub- 
sections (1) and (2) shall, in the case of an assessee engaged in 
any business, profession or vocation, require him to furnish parti- 
culars of the location and style of the principal place wherein he 
carries on the business, profession or vocation and of any branches 
thereof, the names and addresses of his partners, if any, in such 
business, profession or vocation and the extent of the share of the 
assessee and the shares of all such partners in the profits of the 
business, profession or vocation and any branches thereof. 

Return of Income. 

Sub-section (1) — A public notice to be published every 
year. — 

{a) I.T.O. shall give notice requiring every person 
to supply a return of his total income. 

{h) -It contemplates a general notice to be published 
on or before 1st May each year, 


F. 40 
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(c) Default in complying with the notice will 

attract section 28. It cannot bring to action 
section 23(4) or section 51. 

(d) Form of notice is prescribed by rule 18-A. 

Sub-section (2) — Individual notice, if necessary. 
Notice under 22(2) is now normally optional with I.T.O. 

{a) It provides for notice to particular assessees if 
necessary. I.T.O. shall give at least 30 
days time to supply a Return. 

In Kajori Mai Kalyan Mai, vs. C.I.T., U.P., 1930, 3 I.T.C. 
451, it was decided that if the mininnim time (i-e., 30 days) is not 
given, the notice is illegal. 

(b) For a person carrying on business at different 

centres, separate notices under section 22(2) 
asking for separate Returns for each branch 
are not required (Lachman Parsad Babu 
Ram, Allahabad, 1930, A.I.R. 49). 

The I.T.O. of the principal place of business can assess ac- 
cording to the best of his judgment. It is not necessary for him 
tp accept a report of the I.T.O. of his branch office and it is not 
obligatory either to refer a matter back to the I.T.O. of the branch 
for further investigation if in his judgment it is unnecessary. 
(Lachman Prasad, 1930, A.I.E., 49, Allahabad). 

(c) Default in complying with section 22(2) will 

attract section 28 or section 51 and section 
23(4) if no evidence is produced. 

Sub-section (3) — Revised Return allowed: 

If any person has not furnished a Return within the 
time allowed under section 22(1) or 22(2) or in case of 
any omission or error, a revised return can be submitted 
any time before the assessment is made and under section 
22(3), this will be deemed to be a Return made in due time. 

Income-tax Officer may or may not ficcept a revised 
return according as he considers it to be a bona fide revi- 
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sion. If an assessee submits a revised return just when 
he discovers that a deliberate omission or flaw has been 
detected, the I.T.O. will not accept such a revised return. 

Sub-section (4) — Income-tax Officer can ask accounts 
or documents to be produced. 

The Income-tax Officer can ask anybody specified 
under section 22(1) and 22(2) to produce on a fixed date 
such accounts or documents as the Income-tax Officer re- 
quires, but cannot enforce production of accounts relating 
to a period more than 3 years prior to the previous year. 

Note. — (1) Failing to comply with section 22 will 
attract sections 28, 51, 23(3), 23(4). 

(2) A notice can be issued under section 22(4) at any 
stage. It need not be after the assessee has been called 
upon to furnish a return and prior to his actually furnish- 
ing return (Mohamad Hayat Haji Muhammad r.v. C.I.T., 
Punjab, 1929, 3 I.T.C. 67 and Pallu Mall Bholanath; 
1933, I.T.R. 235.) 

(3) In 1937-38 assessment, accounts can be summoned 
for tiie years ended 31st March, 1936, 1935, 1934; but 

(4) Documents (not accounts) of any time can be 
called. 

In the case Gopi Nath Naik vs. C.I.T., U.P., 1936, 
I.T.R. 1, the assessee submitted a -Return under section 
22(2). The return was not accepted. He was assessed at 
Rs. 100,450 including Re. 100,000 from money lending 
business. He appealed to the Commissioner who set aside 
the assessment and directed a fresh assessment. The 
I.T.O. issued notice under section 23(2) for producing 
evidence to prove accounts of money-lending business. 
The assessee could not explain accounts and omissions, A 
fresh return was submitted. He did not substantiate the 
return by evidence. The accounts were found to be im- 
complete and unreliable. He estimated the income to be 
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8 per cent, on the money invested, after making enquiries 
behind the back of the assessee from the people of the 
locality. The assessee applied for revision and for refer- 
ence to High Court. The Commissioner refused to refer 
but the High Court required the case to be 
referred. 

Justice Niamatullah in this case observed: — 

“The important question, which arises in this connection is 
whether if the return is found to he incorrect or incomplete and 
the assessee produces no evidence, it is open to the Income-tax 
Officer to assess the income in any manner he thinks fit, or whether 
the assessment must proceed on some ‘evidence’. It is argued by 
the learned advo(‘ate for the income-tax department, that there 
is nothing in section 23(3) which makes it incumbent on the Income- 
tax Officer to t)ase his assessment on “evidence” whatever it may 
mean. It is pointed out that Section 23(3), as it stands, merely 
makes it obligatory that the evidence, which the assessee may pro- 
duce or the Income Tax Officer may call for, should be heard, but 
that if no such evidence is produced by the assessee nor is any 
called for, by the Income-tax Officer himself, it is open to him 
to make the assessment on sucli basis as he thinks fit. If this 
line of argument is accepted, an assessment, made under Section 
23(3), will,' in many cases, be virtually, an assessement under 

Section 23(4) It seems to me that, where the Income Tax 

Officer acts under Section 23(3), the assessment must he based 
on “evidence” 

“The assessee alleges by his return that his assessable income 
is what is stated therein.- But the Income Tax Officer denies that 
fact. The onus is undoubtedly on the assessee, if he maintains 
that his return is correct; but if the return is set aside and the 
Income Tax Officer puts forward an affirmative case that the 
assessee’s income is more and gives a definite figure, the onus is 
on him to support his case. It cannot be said that the onus lies 
on the assessee not only to substantiate his return but also to dis- 
prove every allegation or assertion which the Income Tax Officer 
may choose to make. This is clear from Section 23(3) which makes 
it incumbent on the Income Tax Officer to make, the assessment 
“after hearing such evidence as such person may produce and such 
other evidence as the Income Tax Officer may require on specified 
points”. That part of the section obviously means that the Income 
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Tax Officer shall hear the evidence which the assessee may pro- 
duce in support of his return, and that if the return or the evi- 
dence in support thereof is not accepted, the Income Tax Officer 
shall hear such further evidence as may be necessary for making 
the assessment. The words ‘‘may require'^ refer to his require- 
ments in making the assessment and not to evidence which he may 
call for. It is clear to my mind that the section contemplates 
that if the evidence adduced by the assessee is not accepted, the 
Income Tax Officer must have recourse to other evidence to base 
his assessment on. It does not place the Income Tax Officer ab- 
solutely on the defensive, so that, if the assessee^s attempt to sub- 
stantiate his return fails, the Income Tax Officer can assume the 
income of the assessee to be anything which his imagination may 
lead to.'' 

“My answer to the second question, therefore, is that the 
Assistant Commissioner was authorised under section lt3 of the 
Income Tax Act and also otherwise to make private enquiries, but 
he is not permitted to take the result of such private enquiries into 
account in making the assessment without giving an opportunity 
to the assessee to meet them." 

As Justice Bajpai difi'ered from the above, the case was 
referred to Sulaiman C. J. who observed: 

“Sub-section (3) of section 23 speaks of the Income Tax Officer ^ 
hearing such other evidence as he may require that is to say, evi- 
dence other than that produced by the assesv^^ee which the Income 
Tax Officer considers necessary to take, but the word used is 
“evidence" and not other words, like, information. It would seem 
to follow prim a facie that what the sub-section authorizes the 
Income Tax Officer to do is to take evidence in rebuttal of the evi- 
dence produced by the assessee and which privta faerie should be 
taken in the presence of the assessee and of which the assessee 
should have knowledge in order that he may be able to meet such 
evidence." 

“It, therefore, seems to me that the enquiries made by the 
Income Tax Officer from the people of the district, after proceedings 
under section 23(3) had started, of which no notice had been given 
to the assessee, were illegal and not authorized by sub-section (3). 
Similarly, the enquiries made by the Assistant Commissioner dur- 
ing the hearing of the appeal behind the back of the appellant 
were not justified by the provisions of Sub-section (3) and the 
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I’esult of such private enqnirieft Rhonld not have been made the 
basis of any assessment/’ 

The ( liief Jiistiee then sent the case back to the bench 
and the ])etich i)assed the following order: — 

‘‘(1) The estimate of 11 lakhs as the capital invested by the 
assessee is based parUy on such evidence as Ihe .Assistant Com- 
missioiu r was in law eiiipow’ered to act upon and partly on evidence 
which lie was not empowered by law to act upon. 

(2) The Assistant (knniuissiouer was not authorised under 
Section 13 of Ihe Income Tax Act or otherwise io make jirivate 
enquiries and io take ihe result of such eiupiiries into account in 
making the assessment.'’ 

The Select Committee observed: 

In the proposed new sul)-section (1) of section 28 of the Act 
we have provided that accidental failure to furnish ihe returns 
referred to shall not le visited with penalty; and by our changes 
in ihe proviso to the sub-section we have restricted the jienalty 
for failure to comply with the general notice under sub-section (1) 
of the section 22 of ihe Act io assesseovs whose income is not less 
than three thousand five hundred rupees, and we have reduced to 
a maximum of tw^enty-five rupees the penalty for failure to com- 
ply with the notice under Section 22(2) of the Act where the person 
failing is proved to have no income liable io tax. We have 
omitted clause (r) of the proviso contained in the Bill as intro- 
duced in the belief that it is unnecessary. 

The fact that audit has not been completed is no 
ground for not filing return in time (Manbhum Trans- 
port Co, w, C.I.T. Bihar, 6 I.T.C. 203). 

The assessee need not sign himself. Any person having 
power to bind the assessee can sign. 

A power of attorney which empowers an agent to 
'Tile suits, application, plaints, memorandum of appeal, 
written statements and affidavits ” on behalf of the Prin- 
cipal before Civil Courts, Revenue Courts and other 
Government departments does not automatically empower 
agent to file a return. (Rajah Sayyid Mohammad Mehdi 
QJ.T., U.P. (Oudh), 1936, I.T.R. 202.) 
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Sec. 23. (1) If the lncome*tax Ofltoer is satisfied without 
requiring the presence of the assessee or the production by him of 
any evidence that a return made under section 22 is correct and 
complete, he shall assess the total income of the assessee, and 
shall determine the sum payable by him on the basis of such 
return. 

(2) If the Income-tax Officer is not satisfied without requir- 
ing the presence of the person who made the return or the produc- 
tion of evidence that a return made under section 22 is correct and 
complete, he shall serve on such person, a notice requiring him, 
on a date to be therein specified, either to attend at the Income- 
tax Officer’s office or to produce, or to cause to be there produced, 
any evidence on which such person may rely in support of the 
return. 

(3) On the day specified in the notice issued under sub- 
section (2), or as soon afterwards as may be, the Income-tax 
Officer, after hearing such evidence as such person may produce 
and such other evidence as the Income-tax Officer may require, 
on specified points, shall, by an order in writing, assess the total 

income of the assessee, and determine the sum payable by him on 
the basis of such assessment. 

(4) If any person fails to make the return required by any 
notice given under sub section (2) of section 22 and has not made 
a return or a revised return under sub-section (3) of the same 
section or fails to comply with all the terms of a notice issued 
under sub-section (4) of the same section or, having made a re- 
turn, fails to comply with all the terms of a notice issued under 
sub-section (2) of this section, the Income-tax Officer shall make 
the assessment to the best of his judgment and determine the sum 
payable by the assessee on the basis of such assessment and, in 
the case of a firm, may refuse to register it or may cancel its 
registration if it is already registered: 

Provided that the registration of a firm shall not be cancelled 
until fourteen days have elapsed from the issue of a notice by the 
Income-tax Officer to the firm intimating his intention to cancel 
its registration. 

(5) Notwithstanding anything contained in the foregoing sub- 
sections, when the assessee is a firm and the total income of the 
firm has been assrased under sub-section (1), sub-section (3) or 
sub-section (4), as the case may be,— 
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<a) in the ease of a registered firm, the sum payable by the 
firm itself shall not be determined but the total income 
of each partner of the Arm, including therein his 
share of its income, profits and gains of the previous 
year, shall be assessed and the sum payable by him 
on the basis of such assessment shall be determined: 

Provided that if such share of any partner is a loss it 
shall be set off against his other income or carried 
forward and set off in accordance with the provisions 
of section 24: 

Provided further that when any of such partners is a 
person not resident in British India, his share of the 
income, profits and gains of the firm shall be assessed 
on the Arm at the rates which would be applicable if 
it were assessed on him personally, and the sum so 
determined as payable shall be paid by the Arm; and 

(b) in the case of an unregistered Arm, the lncome«tax 
Officer may instead of determining the sum payable 
by the Arm itself proceed in the manner laid down 
in clause (a) as applicable to a registered Arm, if, in 
his opinion, the aggregate amount of the tax includ- 
ing super-tax, if any, payable by the partners under 
such procedure would be greater than the aggregate 
amount which would be payable by the Arm and the 
partners individually if the Arm were assessed as an 
unregistered Arm. 

In Bishnu Priya (’liowdhxirani's case A.I.R. 1924, Oal. 337, 
the assessee submitted return in which it was stated that a parti- 
cular source yielded no income that year. The I.T.O. wanted him 
to prove this statement. Before the High C!ourt it was accepted 
that the onus of proof lay on the Income Tax Department. The 
assessment was thus set aside. 

In Rai Saheb Lala Jinda Ram, vs. C.I.T. Lahore 3 
I.T.O. 345, it was decided that the I.T.O. cannot be held to have 
no right to reverse the decision of his predecessors if the latter 
was found to be wrong or to reverse his own decision. 

In Ramjidas Mahaliram, 1938, I.T.R. 265, the Calcutta High 
Court decided that when the I.T.O. accepts a return and makes 
an assessment under Section 23(1), the assessment is final subject 
however to sections 34 and 35. 
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Penalty : 

A man returned his income. The I.T.O. does not 
accept it but computes his own figure on which assessment 
is made. It cannot now be contended by I.T.O. that a 
penalty of 1| times would be levied. Note the words 
“ that would have been avoided . . .” 

From the above, it follows that if nothing is actually 
avoided, no case of penalty arises. Suppose under Sec. 
34, an assessee is made to pay tax on the escaped income. 
Once the assessment is actually over, the question of avoid- 
ance cannot be raised and penalty levied. If penalty is 
to be levied, it must be levied before assessment is made. 

Assessment. 

23(1). Assess, if return is correct. {Ass^essment on 
Retxirn). 

If the Return made is correct the Income-tax Officer 
shall assess the total amount and determine the tax pay- 
able. 

In Rajendra Nath Miikherjee v$. C.I.T., Bengal, 1934, 

l.T.E. 71 it was decided tliat there was no ex^iress provision 
limiting the time within which assessment must he made. 

23(2). If incorrect, the assessee to attend or to show 
evidence. 

If I.T.O. thinks the Return to be incorrect he shall 
serve on the person who made the Return a notice requir- 
ing him to attend or show evidence in support of his 
return. 

23(3). After evidence, assess. {Assessment on 
evidence). 

After hearing the evidence the Income-tax Officer 
shall assess by an order in writing. 

23(4). Best > judgment assessment. {Assessment on 
default). 

F. 41 
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When any Company or any person fails to make a 
Return or fails to produce books and documents or fails 
to show evidence in support of his Return, the Income-tax 
Officer shall make the assessment to the best of his judg- 
ment. 

Note. — (1) This assessment is resorted to in cases of 
default under sections 22(2), 22(4), and 23(2). 

(2) In case of above failure, such assessment is 
obligatory. 

(3) Upon such assessment, Assessee can invoke sec- 
tion 27, viz., for cancellation by the Income-tax Officer of 
such assessment or he can make an appeal to A.C. under 
section 30. 

Section 23(4). Best judgment assessment. 

In C.I.T., C.P. and U .P. Laxminarain Badridas, 1937, 
l.T.E. 170 (P.C.), their Lordships of the Privy Council made cer- 
tain observation for general guidance in the application of section 
23(4). The duties of an Income-tax Officer have been laid down 
in this judgment in the following: — 

‘‘ He must not act dishonestly or vindictively or capriciously 
because he must exercise jtidgment in the matter. He must make 
what he honestly believes to be a fair estimate of the proper figure 
of assessment and for this purpose he must, their Lordships think, 
be able to take into consideration local knowledge and repute in 
regard to the assessee’s circumstances and his own knowledge of 
previous returns by, and assessments of, the assessee and all other 
matters which he thinks will assist him in arriving at a fair and 
proper estimate; and though there must necessarily be guess-work 
in the matter, it must be honest guess-work. In that case too, the 
assessment must be to some extent arbitrary. Their Lordships 
think that the section places the officer in the position of a person 
whose decision as to amount is final and subject to no appeal but 
whose decision if it can be shown to have been arrived at without 
an honest exercise of judgment may be revised or reviewed by the 
Commissioner un^er the powers (spuferred upon that official by 
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In Jot Ram Sher Singh vs. C.I.T., TJ.P. (1934), 
I.T.R. 129, the Allahabad High Court observed : — 

“ That it should be borne in mind that an assessment under 
section 23(4) should not be influenced by a desire to punish the 
assesses for non-compliance with a notice under section 22 or 23, 
however culpable such non-compliance may be. To furnish the 
assessee by a so called best judgment assessment is wholly 
unwarranted.” 

If an assessment has been made under section 23(4), 
which, by the way, is obligatory in case of non-compliance 
by the assessee of sections 22(2), 22(4) and 23(2), the 
assessment will stand unless the assessee succeeds in satis- 
fying the officer that : 

(1) he was prevented by sufficient cause from mak- 

ing the return under section 22, or 

(2) he did not receive the notice issued under sec- 

tion 22(4) or 23(2), or 

(3) he had not a reasonable opportunity to comply 

with the terms of notices under sections 
22(4) and 23(2), or 

(4) was prevented by sufficient cause from comply- 

ing with the terms of notices under section 
22(4) and 23(2); otherwise the I.T.O. shall 
cancel the assessment and proceed to make 
a fresh assessment under section 23. 

It is perfectly true that the question whether the 
assessee was prevented by sufficient cause or not is always 
a question of fact. But in a r^ent case (Rajmani Devi’s 
case, 1937, Allahabad, 1937, I.T.R. 631), the Allahabad 
High Court has held that it may as well be a question of 
law in different circumstances, viz., where the notice 
under section 23(2) was illegal the non-compliance with 
which resulted in an assessment under section 23(4). If 
the notice is illegal, the assessee can stand on it to prove 
“sufficient cause.” The above Rajmani Devi’s case is 
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very important as it curtails the powers of the Income-tax 
Officer considerably. The Allahabad High Court has held 
that in section 23(2) the choice is with the assessee and 
not with the Income-tax Officer to decide whether he 
should attend the office or produce evidence. Hence, in 
serving notice under section 23(2) if the Income-tax Officer 
does not give the assessee this choice the notice will be 
illegal. This view is very reasonable — the assessee knows 
best how to support his return most effectively. 

Ill ilie case of I.T.O. vs. Lucknow Sugar Works, 1935, I.T.R. 
322, I. T. Officer served a notice under section 22 on the limited 
Company. The Company having failed to comply, a best judg- 
ment assessment was made on an estimated income of Rs. 40,000. 
The Company was subsequently wound up and the Official Receiver 
disputed the I.T.O. ’s claim. Justice Srivastava held that the 
I.T.O.’s assessment was binding, but the Official Receiver was en- 
titled to call upon the I.T.O. to prove to the winding up court 
that the debt was valid. So far as the actual assessment was 
concerned, Justice Srivastava held: “ These accounts show that 
the Company did not make any profit during the year. On the 
contrary it suffered a loss of Rs. 3,54,234-1-2. Under the circum- 
stances the asses.snient is clearly unjustified and I am not prepared 
to treat the debt as valid or properly binding on the Company. 
The result is that I disallow the claim.” 

The Calcutta High Court in Keshardeo Chamaria’s 
case (1935, I.T.R. 418) made very important observations 
on “Best Judgment assessment.” According to this deci- 
sion the following are the only questions that can be raised 
in an appeal against a decision under section 27 arising 
out of an assessment under section 23(4). 

These are : — 

Whether (1) the assessee was prevented by sufficient 
cause from making the return required by section 22; or 
whether (2) he received a notice issued under section 22(4) 
or 23(2) ; or whether (3) he had a reasonable opportunity to 
comply with the terms of the notices; or whether (4) he 
was prevented by sufficient cnua9 from complying with the 
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terms of the notices and that all these being questions of 
fact there can be no reference under section 66(2) or (3) 
from an order under section 23(4) or an appellate order 
under section 27. 

Valid Return: — 

The Return must be properly filled in. If the Return 
is not signed or if the Return contained the words 
“ approximately,” “ roughly,” “about” or such other 
expressions, the Return would be invalid. 

If the Return is duly signed but income from all the 
sources have not been given it may still be a valid Return 
but incomplete Return. 

If an assessee deliberately fails to comply with the 
requirements of a Return it is invalid. 

A Return must be verified either by the assessee him- 
self or by his duly authorised agent or representative. A 
Return should be made by 

(1) a partner of a firm, 

(2) the principal officer of a Company, 

(3) the Karta of the H.U.F. 

Section 22(4). 

(1) Is a notice for a specific thing, viz., Accounts 

or documents. 

(2) It can be issued at any stage [after 22(2) has 

been served]. 

(3) It is optional by law though by practice it has 

become necessary (para. 88, I.T.M.). 

(4) Non-compliance of this notice will mean a 

prosecution under section 51 or penalty 
under section 28. 

(5) “ Or ” in “ Accounts or documents ” has the 

force of “and,” 
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Section 23(2). 

(1) It is of general nature, i.e., any evidence on 

which an assessee may rely in support of his 
return. 

(2) It pre-supposes a Return. 

(3) It is obligatory by law if I.T.O. thinks the 

Return to be incorrect or incomplete. 

Any assessment will be illegal if assessee is not 
allowed this opportunity in case I.T.O. has 
any objection to the Return. 

(4) In the above, the points of objection need not 

be specified by I.T.O. 

(5) Income-tax Officer cannot ask for both assessee’s 

attendance and production of evidence. 

(6) It is a very definite and necessary step for 

correcting and substituting a Return. 

(7) Non-compliance of this notice will not mean 

prosecution but assessment under section 
23(4). 

I.T.O. can always postpone a case if he considers 
necessary or at the request of the assessee to give him 
suitable time. I.T.O. can refuse to give time in which 
case it may raise a question of law under certain circums- 
tances where the question of ‘reasonable time’ is 
involved. 



Order in which Income-Tax Officer works up to the actual assessment. 


SECTION 23 


327 


CO 

CO 

CM 

U 

Q> 

d 

d 


b ^ 

a tn 

Vi Ph 

<13 <13 

■« = a 


<V 

M 


00 

CM 

c5 

07 

OD 

%-l 

C7 

•73 

d 

d 


cS 

a 

07 

dd 

•73 

d 

c5 


u 

03 

<D 

OQ 

07 

O 

07 


07 

CO 

d 

07 

< 4 .^ 

.2 

CM 

X? 

*43 

aS 

u 

07 

73 

07 

07 


, CO 

d 

rs 

3 

c 

d 

*00 

o 

. 2 'T 3 

d 

Vi 

Vi 

d 

o 

o 

.2 

d CO 

07 

07 

X 3 

07 

07 

3 

o 

CM 
> CM 

Vi 

V) 

± 1 * 

*d 

u 

07 

^ s 

o S 

M-i O 

3 

d 

07 

bfi 

CJ_I 

*Vi 

a 

o 

•> *43 


07 


U 

07 

-XJ 

d 

d 

07 

O 

o 


5 ® J ^ c2 


d 

07 

B 

d 

o 

o 

X3 

O 


d 

d 

o 

o 

c 

08 


d 

u 

d 




07 

C7 

d 

07 

X5 


> 

07 


V3 CO 

>> >» 

JS ^ 

•73 <73 


S 


O 

CO 


d 

.2 

O 

d 

I 


07 
C 7 
d 
c 3 
X 3 

4 -« d 
o f-i 07 

n 
o 


d 

d 


o 

d 

•73 

£ 

Oh 


SS 

a 

o 

S 

07 

0^ 


d 

- 4 -» 

P 

'o 


d 

o 

»r-* 

'M 

• 1-4 

'd 

cr 

07 

d 

o 

e 

5 

pH 


r iN. 


CM 


CM 

.C4 


0^0 

5 -2 

ii 

Ji 


u 

«> 

CO 



Si 

«■« 

3 

N 

fO 

5i 


M 

M 

Cl 

CM 

0 

0 

0 

a 

.2 

p 

ft 

0 

Hi# 

o 

'iS 


w 

cS 

o 

49 

CO 

J 



328 


INCOME-TAX LAW AND ACCOUNTS 


Section 23(5) (a). — Registered firm. 

Partners are to be separately taxed instead of the 
firm as such. Therefore the firm’s profits will be, first, 
determined and they will be included in the separate 
incomes of the partners. 

Section 23(5) (b). — Unregistered firm. 

The firm as such may be assessed but the Income-tax 
officer has the option, if he finds it a revenue gain, to treat 
the unregistered firm as a registered firm for assessment 
purposes. 

In the opinion of the author. Section 2S{5){h) is a bad 
piece of legislation. Its aim avowedly is revenue only, 
without the slightest consideration for formulating a 
principle in law. I’he Legislature has framed a law and 
in the law, a choice is given to the business people to make 
a registered firm or an unregistered firm. To give this 
choice and to allow a firm to carry on as an unregistered 
firm and then at the end of the year, to treat it as a register- 
ed firm with the sole purpose of annexing a larger amount 
of tax, is a negation of any principle of law. This legisla- 
tion, instead of encouraging business resourcefulness, in- 
telligent lay-out of business plans, and devices of business 
formations within the frame work of the law as are con- 
templated by the judgment of the Privy Council in 
C.I.R. vs. Fisher’s Executors, 1926, A.C. 395 has defi- 
nitely ignored them. 

Besides this objection, this will give rise to many 
complications and delay. There are many business men 
who have all kinds of partnership businesses and individual 
concerns in several important centres of business. It will 
be often experienced that such cases of assessments are 
held up until the other places in the same province or in 
other provinces have finally supplied their figures. Then 
the question will arise as to who, amongst the Income Tax 
Officers of different places, will be responsible for 
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assessment. Such difficulties are bound to arise and enor- 
mous amount of delay is inevitable. A large amount of cal- 
culation both as registered firm and unregistered firm have 
to be made. All this for a petty little gain. When one 
looks at the gain which is obtained at the sacrifice of a 
principle in law, one may feel utterly disappointed. 

In Bhiwani Sahai Bishambar Dayal vs, C.I.T., Punjab, 
N.W.P.P. and Delhi, 1936, I.T.R. 222, the case was as 
follows : — The assessment included certain local businesses in the 
Punjab as to which there is no contest. The dispute relates solely 
to the business ‘Malwa Cotton Factory’ (press), at Ujjain in 
Gwalior state outside British India, income from which was in- 
cluded at an estimated amount of Ea. 40,000. It was for non- 
production of the hooks of that factory that the asvsessment was 
made under section 23(4). The assessee put forward two conten- 
tions before the Commissioner, namely, that the share in that 
factory belonged to Bishamber Dayal individually and not to the 
assessee family, and that in any event the books could not be pro- 
duced to show that there were no remittances of income therefrom 
in the period under assessment . . 

The assessee family have been pleading that the account 
books of the press are not in their control and that they have been 
unable to induce the persons in charge of the business to lend them 
the required books for the purposes of their assessment. For 
this reason, the main contention before us was that the notice under 
Section 22(4) of the Act to produce the account books of TJjjam 
was ultra vires, and that therefore the assessee had been prevented 
by sufficient cause within the meaning of Section 27 of the Act 
from complying with the terms of the notices issued by the Income 
Tax Officer .... 

Held, that the income-tax authorities were entitled to require 
the assessee to produce the accounts of his foreign business for 
determining the profits made therein and to make an assessment 
under Section 2S(4) on his refusal to produce them. . . 

Sec. 23A. (1) Where the Income-tax Officer is satisfied that 
in respect of any previous year the profits and gains distributed 
as dividends by any company up to the end of the sixth month 
after its accounts for that previous year are laid before the 
comfiany in general meeting imu^eased by any income^ax payable 

F. 42 
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thereon are lew than sixty per cent, of the assessable income of 
the company of that previous year, he shall, unless he is satished 
that having regard to losses incurred by the company in earlier 
years or to the smallness of the profit made, the payment of a 
dividend or a larger dividend than that declared would be unreason- 
able, make with the previous approval of the Inspecting Assistant 
Commissioner an order in writing that the undistributed portion 
of the assessable income of the company of that previous year as 
computed for income-tax purposes shall be deemed to have been 
distributed as dividends amongst the shareholders as at the date 
of the general meeting aforesaid, and thereupon the proportionate 
share thereof of each shareholder shall be included in the total 
income of such shareholder for the purpose of assessing his total 
income; 

Provided that when the reserves representing accumulations 
of past profits which have not been the subject of an order under 
this sub-section exeed the paid-up capital of the company, together 
with any loan capital which is the property of the shareholders, 
or the actual cost of the fixed assets of the company whichever of 
these is greater, this section shall apply as if instead of the words 
‘sixty per cent, of the assessable income’ the words 'one hundred 
per cent, of the assessable income’ were substituted; 

Provided further that no order under this sub-section shall 
be made where the company has distributed not less than fifty-five 
per cent, of the assessable income of the company, unless the com- 
pany on receipt of a notice from the Income-tax Officer that he 
proposes to make such an order, fails to make within three months 
of the receipt of such notice a further distribution of its profits ond 
gains so that the total distribution made is not less than sixty per 
oent. of the assessable income of the company of the previous year 
concerned; 

Provided further that this sub-section shall not apply to any 
oompany in which the public are substantially interested or to a 
subsidiary company of such a company if the whole of the share 
oapital of such subsidiary company is held by the parent company 
or by the nominees thereof; 

Explanation. — For the purpose of this sub-section,— 

A company shall be doemed to be a oompany in which the 
public are substantially interested if shares of the company (not 
^Obig sharps entitled tp a fixpd rptp of dividend^ whpthpr with Of 
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without a further right to participate in profits) carrying not less 
than twenty>five per cent, of the voting power have been allottejd 
unconditionally to, or acquired unconditionally by, and are at the 
end of the previous year beneficially held by, the public (not 
including a company to which the provisions of this sub-section 
apply), and if any such shares have in the course of such previous 
year been the subject of dealings in any stock exchange in British 
India or are in fact freely transferable by the holders to other 
members of the public. 

(2) The Inspecting Assistant Commissioner shall not give his 
approval to any order proposed to be passed by the Income-tax 
OfRoer under this section until he has given the company concerned 
an opportunity of being heard. 

(3) (ii) Where the proportionate share of any member of a 
company in the undistributed profits and gains of the company has 
been included in his total income under the provisions of sub- 
section (1) the tax payable in respect thereof shall be recoverable 
from the company if it cannot be recovered from such member. 

(iii) Where tax is recoverable from a company under this sub- 
section, a notice of demand shall be served upon it in the prescrib- 
ed form showing the sum so payable, and such company shall be 
deemed to be the assessee in respect of such sum, for the purposes 
of Chapter vi, 

(4) Where tax has been paid in respect of any undistributed 
profits and gains of a company under this section, and such profits 
and gains are subsequently distributed in any year, the propor- 
tionate share therein of any member of the company shall be 
excluded in computing his total income of that year. 

(5) When a company is a shareholder deemed under sub- 
section (1) to have received a dividend, the amount of the dividend 
thus deemed to have been paid to it shall be deemed to be part of 
its total income for the purpose also of the application of that sub- 
section to distributions of profits by that company. 

Power to assess individual members of certain companies. 

It was noticed that firms, companies or other associa- 
tions of individuals carrying on any business are some- , 
times formed for the purpose of evading or reducing 
their liability to tax. This section was designed to bring 
within it such firms, companies, etc. In such a case, the 
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firms, companies, and other association of individuals 
would not be taxed as such, but each member of the firm 
or association or company would be taxed by determining 
the share of each member. 

Note. — Super-tax on companies is at a flat rate but 
on individuals at graduated rates. It may mean much 
greater advantage to break up a business into several 
companies and thus considerably reduce liability. 

According to the old Act : — 

Sub-section (1) dealt with firms and associations of individuals 
(except Hindu undivided family) and staled that before they were 
brought within this section two conditions would have to be 
satisfied that 

(a) it was under the control of one member thereof, 

(b) it was formed for the purpose of evading or reducing 

the liability of any member to tax. 

Sub-section (2) dealt with companies and stated that before a 
company could be brought within this section the following con- 
ditions would have to be satisfied — 

(a) It was under the control of not more than 6 of its 

members. 

(b) Its profits and gains were allowed to accumulate beyond 

its reasonable needs. 

(c) The accumulation or failure to distribute was for the 

purpose of evading tax on profits accumulated or 
not distributed. 

{d) It was not a subsidiary company or one in which the 
public are substantially interested. 

In spite of the elaborate provisions in this section, Sir David 
Yule’s estate escaped a huge amount of tax by turning the un- 
distributed profits of the large number of companies into 
Debentures. 

According to the new Act of 1939 : — 

(1) The whole section 23-A relates to a company in the 
matter of avoidance of tax. 



SECTION 23A 


^8 


(2) Where the I.T.O. finds that the total gross divi- 
dend distributed is less than 60 per cent, of the assessable 
income, and that, 

(3) he is satisfied that there is no reason or justi- 
fication (either on the ground of losses of earlier years 
or of smallness of profits of this year) for not declaring 
higher dividends, 

(4) he shall make an order in writing that the un- 
distributed portion shall be deemed to have been distri- 
buted. 

(5) Before this order, previous approval of the assis- 
tant Commissioner is required. 

(6) This dividend shall be included in the income of 
such shareholder for assessing his total income. 

(7) If 60 per cent, is not distributed, the I.T.O. will 
treat the entire 100 per cent, as distributed. 

(8) If the total dividend distributed be not less than 
55 per cent., the company shall be given an opporunity of 
making up the deficiency within 3 months. 

(9) If the accumulation (reserves) of past profits 
exceed the larger of the two following items : — 

{a) Total paid-up capital and loan capital (being 
shareholders moneys), 

or (5) Actual cost of the fixed assets of the company, 
then the entire 100 per cent, must be deem- 
ed to have been distributed. 

(10) The above points do not relate 

(a) to any company in which the public are subs- 
tantially interested, 

or (6) to a subsidiary company of such a company if 
the whole of the share capital of such subsi- 
diary company is held by the parent com- 
pany or by the nominees thereof. 
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In Other words a subsidiary company which is truly 
a part and parcel of a public company cannot be penalised 
by the above sub-section. 

Mr. S. P. Chambers 

‘‘ Wliat I suggest is that we do not want the Income-tax 
Officer to say to the company, “ You ought to have done this or 
you ought to have done that.” That type of power was given in 
the old section which worked so badly. We want to say now just 
this : If the profits that have been distributed are GO per cent, or 
•more, then this section does not come into operation. If they are 
less than 60 per cent, then, subject io the second proviso which 
gives a certain time limit where it is over 55 per cent, subject 
to that w^e say that we do not w^ant to give the Income-tax Officer any 
discretion : he must automatically treat the company as though it 
were a firm and assess the shareholders as though they were part- 
ners in the firm : And I suggest that to give any discretion to 
an Income-tax Officer in a matter like this, is very undesirable.” 

In Harvey vs. C.I.T., Madras, 19d5, I.T.R. 311, the I.T.O. 
contended that the Company’s (Comorin Investment and Trading 
Co., Ltd.) profits were allowed to accumulate beyond its reasonable 
needs without being distributed among its members. The High 
Court held that the income-tax authorities were entitled to come 
to the conclusion that there was an intention to prevent the im- 
position of tax and to assess the shareholders under section 23-A. 

Sec.24. (1) Where any assessee sustains a loss of profits or 
gains in any year under any of the heads mentioned in section 6y he 
shall be entitled to have the amount of the loss set off against his 
incomoy profits or ^ins under any other head in that year; 

Provided that where the assessee is an unregistered firm which 
has not been assessed under the provisions of clause (b) of sub- 
section (5) of section 23 in the manner applicable to a registered 
Army any such loss shall be set off only against the incomoy profits 
and gains of the firm and not against the incomey profits and gains 
of any of the partners of the firm; and where the assessee is a 
registered firmy any loss which cannot be set off against other 
incomey profits and gains of the firm shall be apportioned between 
the partners of the firm and they alone shall be entitled to have 
the amount of the loss set off under this section; 
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(2) Where any assessee sustains a loss of prollts or gains in 
any yeari being a previous year not earlier than the previous year 
for the assessment for the year ending on the Sist day of March, 
1940, under the head ‘Profits and gains of business, profession or 
vocation,’ and the loss cannot be wholly set off under sub- 
section (1), the portion not so set off shall be carried forward to 
the following year and set off against the profits and gains, if any, 
of the assessee from the same business, profession or vocation for 
that year; and if it cannot be wholly so set off, the amount of loss 
not so set off shall be carried forward to the following year, and 
so on; but no loss shall be so carried forward for more than six 
years, and a loss arising in the previous years for the assessment 
for the years ending on the 31st day of March, 1940, the 31st day 
of March, 1941, the 31st day of March, 1942, the 31st day of 
March, 1943, and the 31st day of March, 1944, respectively, shall 
be carried forward only for one, two, three, four and five years, 
respectively : 

Provided that nothing herein contained shall ehtitle any 
assessee, being a registered firm, to have carried forward and set 
off any loss which has been apportioned between the partners, 
under the proviso to sub-section (1), or entitle any assessee, being 
a partner in an unregistered firm which has not been assessed 
under the provisions of clause (b) of sub-section (5) of section 23 
in the manner applicable to a registered Arm, to have carried 
forward and set off against his own income any loss sustained by 
the firm: 

• Provided further that where an unregistered firm is assessed 
as a registered firm under clause (b) of sub-section (5) of section 
23, during any year, its losses shall also be carried forward and 
set off under this section as if it were a registered firm: 

Provided further that where a change has occurred in the 
constitution of a firm or where any person carrying on any busi- 
ness, profession or vocation has been succeeded in such capacity 
by another person, otherwise than by inheritance, nothing in this 
section shall be deemed to entitle any person other than the person 
incurring the loss to have it set off against his income, profits or 
gains. 

(3) When, in the course of the assessment of the total income 
of any assessee, it is established that a loss of profits or gains has 
taken place wrhich he is entitled to have set off under the provisions 
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of this section, the income-tax Officer shall notify to the assessee 
by order in writing the amount of the loss as computed by him for 
the purposes of this section, 

(A) Under Section 24(1) loss under one head of 
income may be set off against profits under another head 
in the same year. 

Illustration 68. 

{a) A has Rs. 2,000 interest from securities and has 
incurred a loss from business in that year Rs. 3,000. In 
this case his total income will be Rs. ( — 1,000). 

Illustration 69. 

(b) A firm has : — 

(1) House Property (assessable income) Rs. 3,500 

(2) Interest from securities ... Rs. 4,500 

(3) Loss from business ... Rs. 7,000 

In this case, total income is Rs. 1,000 (8,000 — 7,000). 

Mark the wordvS yeai*’^ in Section 24(1). 

,, ,, ,, same l)usines8 in Section 24(2). 

(B) Under Section 24(2), an exception to the sub- 
section (1) is, that a loss under the head “Profits or gains 
of business, profession or vocation” may be set off in the 
following years. 

(C) This set-off in sub-esction (2) is only permissible 
under the following conditions : — 

(a) against the same source (not head), i.e., the 

same business, same profession and same 
vocation, 

(b) that the carry forward of business loss can be 

continued to the maximum period of six 
years, 
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(c) in slow stages, i.e., this carry-forward is fully 
effective in the assessment year 1944-45 as 
shown below : — 


In assessment 
year 

Loss incurred 
in the account 
year 

Can be carried 
forward 

Up to assessment 
year 

1939-40 

1938-39 

1 year 

40-41 

1940-41 

1939-40 

2 years 

41-42 to 42-43 

1941-42 

1940-41 

3 years 

42-43 to 44-45 

1942-43 

1941-42 

4 years 

43-44 to 46-47 

1943-44 

1942-43 

5 years 

44-45 to 48-49. 

1944-45 

1943-44 

6 years ... : 

45-46 to 50-51 

194546 

1944-45 

0 years 

46-47 to 51-52 

1946-47 

1945-40 

6 years . ’ 

47-48 to 52-53 


That is, the first loss which can lie carried forward for 
full six years {i.e., up to 1950-51) will be the loss arising 
in the previous year (1943-44) for assessment in 1944-45. 


(D) Registered firm. 

Section 24(1) Proviso : Any loss which cannot be set 
off against other income, profits and gains of the firm, 
shall be apportioned between the partners. 

Illustration 70. 

A registered firm has : — 

House Property (assessable income) Rs. 3,500 
Income from securities Rs. 4,500 

Loss from business ... Rs. 9,000 

The total income is Rs. —1,000 (8,000 — 9,000). 

The proviso allows that the minus quantity can be 
utilised in reducing the personal assessments. Thus the 
minus quantity will be divided by the two equal partners 
and deducted from their personal incomes. 

F. 43 
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If one of the partners has a separate income of 
Rs. 7,000, his total income will be : 

Rs. 7,000 

Rs. 500 (his share of firm loss). 

Rs. 6,500 to be taxed. 

In the same way, the other partner may also set off his 
firm loss against profits and gains on any other head. 

Section 24(2) Proviso I. 

Once a Registered firm’s loss has been apportioned 
between the partners, the firm loss as such shall not be 
carried forward. 

(E) Unregistered firm : 

(a) Where the firm has not been assessed under Sec- 
tion 23(5) (/>) in the manner applicable to a registered 
firm - 

(i) Firm loss can be set off only against income of 
the firm (24(1) Proviso). 

(u) A partner shall not carry forward and set off 
even in the same year against his other in- 
comes, his own share of loss sustained by the 
firm (24(2) proviso (1)). 

(b) If assessed under section 23(5)(6), the firm loss 
.shall be carried forward and set off as if it were a rois- 
tered firm. That is, the firm loss shall be apportioned 
between the partners and set off against their individual 
assessments. 

(F) If a particular business is discontinued, the 
carry-forward will cease. 

(G) Such carrying forward is not allowed if there 
is a change in the constitution of a firm or if a person is 
succeeded by another person except by way of inheritance. 
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Illustration 71. 

P & L A/c. 

To Salaries ... Es. 7,000 By Gross Profit ... Es. 12,000 

„ Bent ... Es. 1,000 ,, T.o.ss ... Es. 8,000 

,, Trafle Exp. Es. 6,000 

,, Salary to A Es. 6,000 

Es. 20,000 Es. 20,000 

P & L adjustment A/c. 

To Loss ... Es. 8,000 By Salary A ... Es. 6, 0(H) 

„ Firm Los.s ... Es. 2,000 

Es. 8,000 Es. 8,000 

Salary of A ... Es. G,0(X) 

Less ... Es. 4,000 Es. 2,000 profit 

Share of loss of B ... Es. 4,000 loss 

B will not he allowed to set off his lo.ss against other imtoines. 

Illustration 72. 

P & L A/c. 

To Salary ... Es. 7,000 By Gross Profit ... Es. 15,000 

Eent ... Es. 1,0(K) ,, Loss ... Es. 6,0(M) 

,, Trade Exp. Es. 5,000 
,, Interest to A Es. 8,000 

Es. 21,000 Es. 21,(X)0 

P & L Adjustment A/c. 

To Loss ... Es. 6,000 By Interest to A ... Es. 8,000 

,, Firm’s Profit Es. 2,000 

Es. 8,000 , Es. 8,000 

A’s share: — Interest ... Es. 8,0{K) 

Less ... Es. 3,000 


B’s share 


Es. 5,000 Profit 
Es. 3,000 Loss 
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Here B will be allowed to set off his loss against his 
other incomes because the Firm has been assessed to tax 

In the absence of any prohibition, this set-off should 
be allowed. 

Set off of loss against Total Income. 

Depreciation Claim. 


Sec. 10(ri)(6). 

Where full effect of de- 
preciation claim cannot be 
given owing to insufficiejicy of 
profits, tljc nnabsorbed (le])re- 
ciation shall be added to the 
depreciaiioii allowance for the 
following year and subsequent 
years. 


Business Lass. 

Sec. 24(1) Loss under any head. 

Where any assessee sustains 
a loss in any year under any 
head, it can be set off against any 
other head in that year. 

ProvLw — In case of unregis- 
tered tirni assessed as unregis- 
tered firm, any loss shall be set 
off against income of that very 
firm— -not against the partners 
or any other head. 

Sec. 24(2) Loss under head 
Business.’' 

Where any assessee sustains 
a loss in business, profession or 
vocation and the loss cannot he 
set oft' under Sec. 24(1), the un- 
ahsorhed portion shall be carried 
forward next year and set off 
against profits and gains from 
the same business, profession or 
vocation for tliat year; and if it 
cannot he wholly set off, the 
amount of loss not so set off shall 
be carried forward to the next 
year and so on but not beyond 6 
years. 


Note. — Loss of profits or gains in any year occurring 
in section 24(1), may arise if one business shows unabsorb- 
ed depreciation and another business of the same assessee, 
lesser profits or loss. 



SECTION 24 


341 


This section is extremely difficult and confusing, and 
the following method of working is suggested ; — 

(1) Find out in every P and L a/c — Business-profi^t or 
business-loss, without debiting depreciation-claim, with 
a view to treat business-loss and depreciation- claim 
separately. 

(2) In case of profits as per (1) above, the current 
year’s depreciation-claim shall be set off against profits of 
each business unit, thereby Profit and IjOss of each busi- 
ness unit is to be worked out separately; 

(а) If there remains any unabsorbed depreciation 

under any unit, it can be set off against any 
income from other heads under section 
24(1). 

(б) If after setting off all incomes from other 

heads against the unabsorbed depreciation of 
the business units, there still remains any 
unabsorbed amount of depreciation, it is to 
be carried forward as such separately for 
each unit for future set off. 

(3) In case of losses as per (1) above, the current de- 
preciation-claims and current business-losses should be 
separately treated in respect of each unit. When there 
are profits under other heads, in the absence of any specific 
mention in the Act regarding setting off either business 
loss or unabsorbed depreciation, the assessee, in the opinion 
of the author, should lie given the choice of either 

(а) setting off business-loss, first; or 

(б) setting off unabsorbed depreciation (U/D), 

first; or 

(c) proportionate abatement of both business loss 
and unabsorbed depreciation (U /D). 

It will, however, be more advantageous to set off cur- 
rent year’s business-loss against profits under other heads, 
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first, as, this loss can only be carried forward for 6 
years. 

{This preference refers to current year's claims). 

If any balance still remains, then, the depreciation 
claims will now be set off and if still unabsorbed deprecia- 
tion remains, it would be carried forward separately for 
each unit. 

(4) Between unabsorbed depreciation brought for- 
ward and business loss brought forward of a unit, the 
former, i.e., unabsorbed depreciation of preceding years 
is to be set off first and then the business losses of preceding 
years, keeping in view that this business loss can be set 
off only against profits of that very business under section 
24(2). 

{This preference refers to brought- forward claims). 

Reasons for Preference as in (3) above 

(1) In the absence of provisions in the Act as to 
whether in the case of business loss of the current year and 
depreciation allowance of the current year (including 
unabsorbed depreciation of previous year), the former 
should have the prior claim to be set off against any income 
from other sources or the latter, it seems more reasonable, 
equitable and advantageous also, to give preference to 
business loss, because, depreciation can be carried forward 
indefinitely until alxsorbed, whereas, the business loss 
brought forward can only be set off against any future 
profits of the same business after allowing depreciation, 
and that only for a maximum period of 6 years. 

(2) This interpretation gains particular force on the 
ground that when there is a loss on the head “ property ” 
and also on the head “business” it is obvious that the 
house property loss is set off first under sec 24(1) against 
income from any other source and subsequently the 
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business-loss is set off. It is reasonable that the amounts 
which can be set off in future years should allow other items 
precedence. At least, the assessee is clearly entitled to 
this benefit. 


Illustration 73 . 


Illustrations Ist year Solutions. 


Upn. Claim 
in rupees 


Profit or Loss 
in rtipees 


2,00{>_r) ... 500 P 

1,000— S ... 2,000 P 


D Excess* of Dpn. 
allowance over 
available profits 

(U/D) ...■ 1,500 

S Profit ... 1,000 


No other income. 


1 ) 


500 (U/D) 


l,30a~D 
2,800— S 

No other income. 


2nd year 

1,700 P D Profit ... 1,700 
2,200 P Less Dpn. 500 
1,300 

1,800 

D ... 100 (U/D) 

S ... (100 (U/D) 


ISote 

All figures are in Rupees. 

P— means profits 

L—means losses 

D — stands for Druggists’ shop 

S — stands forSports shop 

Dpn — means depreciation 

U/D means unabsorbed depreciation 

C/F— means carried forward 

B/F— means brought forward 

This excess may be called loss for purpose of Sec. 24 ( I ) but not for 
Sec. 24 (2). 

Note This problem of 5 years’ accounts has, however, been worked out 
on the basis of the third option of the assessee viz., proportionate abatement , 
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(A) 

Illustrations 

3rd year 

Solutions 

1,100-D 

1,500-S .. 

. 500 L 

. 2,500 L 

D Business 
Loss 

Dpn. Claim 

100 

500 

Oilier incomes 

1,200 

S Business 

1,100 

1,200 (U/D) 


Loss 2,500 

Dpii. Claim 600 

1,500 

2,100 (IT /!)) 

(a) Now sot off 

against 1,200. 

(b) Prefereiico to 

current year’s 
Business Loss 

Therefore x 1,200=200 set olf 

and X 1,200=1,000 set off. 

Therefore proportionate abatement 
gives : — 

D Business 
Loss 500 
Less 200 

300 (C/F) 

Depreciation 1,200 (IT/D) 

S Business 
lioss 2,500 
Less 1,000 

1,500 (C/F) 

Dim^ 2,100 (U/D) 

(B) 


1,1(M)— D 

Nil— S 

500 P 
Nil 

D Dpn. claim 100 
1,100 

Other incomes 

1,200 

1,200 

against profits 500 


700 (U/D) 

S B/F 600 (U/D) 

Under section 24(1), U/D of 
the two is to be proportionately 
set off against Rs. 1/200, 
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(C) Illustrations 


Solutions 


Dpn. daim 
in rupees 

1,100^13 
1 , 400^8 
Other incomes 


Profit or Ijoss 
in rupees 

500 P D Profit 500 

2,600 L Less Dpn 100 

1,200 1,100 
1,200 


700 (TT/D) 

S Business Iioss 2,600 

Dpn claim 600 


1,400 

2,000 (IT /D) 

Now set off the 
husiness loss of S 
against other incomes. 


4th year 


Continuing (c) above: — 
800— D 800 L 

l,00(h-S 1,500 L 

Other incomes 3,800 


D Business Loss 800 

D/D 700 + 800 1,500 

S Business Loss 1,500+1,400 

2,900 

D/D 2,000+1,000 

3,000 

Now set off business losses of 
the year 

D 800 

S 1,500 

As there is no profit from the 
business S, the loss of Rs. 1,400 
cannot be set off this year and 
will be carried forward. 

4th year’s balances: — 

D Business Loss Nil 

D/D 1,500 

•Less 500 1,000 


F. 44 



346 


INCOME-TAX LAW AND ACCOUNTS 


*Other incomes of 4th year 3,800 
after being set off by business 
losses is Rs. 1,500 (3,800-2,300). 
This B.S. 1,500 proportionately 
divided between the two U/D 
figures of the 4th year gives 
Rs. 500 and Rs. 1,000. 

S Business Loss Rs. 1,400 
(brought forward from 3rd 


year). 

U/1) 3,000 

^I.ess 1 ,000 

2,000 

5th year 

7 a 0 _D 1,800 P D-Profit 1,800 

800— S 3,200 P Less J)pn 700 

Other incomes Rs. .2,000 1,000 

1,700 

loop 

S-Profit 3,200 

Less I)pn 800 


2,000 

2,800 

400P 

Set off old losses of Rs. 1,400 
under see. 24(2). Therefore, the 
balance Rs. 1,000, the loss 
of 3rd year wldcdi could not be 
set off has therefore to be carried 
forward. 

Final Result 

(1) Drug Business-Profit 100 

Other incomes 2,000 

Assessable 2,100 

(2) Old loss of Sports business to 

be carried forward until the 
sports business makes suflScient 
profits but not beyond 6 
years Rs. 1,000 
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Illustration 74, 

1939- 40 Assessment year: 

Business loss — Rs. 5,000 — to be carried forward; 
Depreciation — Rs. 10,000 — to be carried forward. 

1940- 41 Assessment year, 

Jbisiness profits Rs. 10,(K)0 (Prior (o debit of depreciation) 

Depreciation for the year Rs. 27,000. 

House property income Rs. 15,000. 


Saint ion, 

1st working Rs. 

(1) Profits ... 10,000 

Less deprecia- 
tion ... 10,000 

27,000 

37,000 

Under section 1 0(2) ivi i) 
proviso {b} ... 27,000 

House property income 
under section 24(1) ... 15,000 

Una bs orbed depreciation 12,000 

(2) Business loss of the previous 
assessment year Rs. 5,0(X) 
carried forward and as section 
24(2) could not be applied, this 
old loss ceiises to be con- 
tinued beyond 1940-41 assess- 
ment. 

(3) This old loss Rs. 5,000 could 
have been set off against pro- 
fits Rs. 10,(XX) (assessment year 
1940-41) under section 24(2). 
Conflict arose as to whether 
carry-forward of loss would 
have precedence over carry* 
forward of unabsorbed depre- 
ciation. 


2nd working Rs. 

1) Profits ... 10,000 

Previous Business Loss 6,000 

Under section 24(2) 5,000 

J^ss Depreciation 37,000 

32,000 

House Property income 
under section 94(1) h'i.OOO 

Unabsorbed depre. 17,C00 


(2) Section 24(2) is applied, 
Hence old loss is recouped. 


(3) Carry-forward of loss is 
given precedence over unab- 
sorbed depreciation. This i.s 
probably not correct. This 
method is not acceptable. 
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Certainly, depreciation will 
have precedence as it is an essen- 
tial business debit under section 
10 which is a pre-requisite for 
determination of business profit 
or loss, 

(4) If however business profit of 
Rs. 10,000 is replaced by a loss 
of Rs. 2,000, then what 
happens? 

Then loss ... Rs. 2,000 

Add Depreciation Rs. 27,000 


39,000 

House Property income 

under section 24(1) 15,000 

TTnabsorbed depreciation 24,000 

In South Indian Industrials, Ltd. rs, C.I.T., Madras (1935), 
I.T.R. 11, tlie asvsessee company carried on many businesses — tile 
works, cement works, lice mills etc. It also held shares in other 
companies carrying* on similar business. In the particular year of 
assessment, the company received large dividends from other 
companies and when the Income-tax Oflicer charged >t 
to tax, the assessee claimed to set off a large amount of loss 
alleged to have been incurred in the various businesses so long 
conducted by the assessee and which stopped working about 5 years 
ago. No trade was done in the year of account in those businesses 
in respect of which the set-off was claimed. The Income-tax 
Officer contended that the assessee was not entitled to set off, against 
dividends, losses in business which ceased to be carried on. The 
assessee contended that so long as those businesses were not offi- 
cially wound up, they would be supposed to be carried on. The 
High Court decided that the assessee company was not entitled 
to set off the losses claimed. 

In Arunachalam Chettiar, vs. C.I.T., Madras, 1924 1, I.T.C, 
278, the assessee carried on one business individually and the other 
as a member of an unregistered firm. It was decided that he was 
entitled to set oft' the loss incurred by him in respect of partner- 
ship against profits made by him in his individual business. 
Schwabe C. J., said: — I can find nothing to justify the argument 
that each partner in a firm is not an assessee for he is a person by 
whom the income-tax is payable. . . .the words ‘‘any business^ ^ 
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being open to either construction, I must take that construction 
which, looking at the whole Act, is the more rational, and must 
constriie ‘any’ to mean “each and every’’. It follows that an 
assessee is entitled to set off profits in one business against 
losses in another. . . .no distinction can be made between regis- 
tered and unregistered firms for whether a firm is a legal entity 
or not does not depend on registration. 

The above decision was upheld by the Judicial Com- 
mittee of the Privy Council (Rm. Ar. Ar. Rm. Aruna- 
challam Chettiar, vs. C. I. T., Madras, 1936, I. T.R. 173 
(P.C.). After the Amendment Act of 1939, this decision 
becomes inoperative. 

In the above case of Arunachalam Chettiar it was also 
decided that an assessee was not entitled to set off against 
his income, loss or bad debts arising to his business partner 
due to whose insufficient means, the business loss had to 
be written off in the accounts. The assessee was not allow- 
ed to charge against his second business profits, his 
ex-partner’s share of loss which had to be borne by him. 

In Bansilal Abirchand, Nagpur, 1928, 3 I.T.C. 57, the 
assessee was carrying on several businesses of stock jobbing 
and dealing in various commodities. The assessee adopted 
his own method of account keeping viz., not striking pro- 
fit or loss of the accounts each year but closing each line 
of business when the business ceased. In 1925-26, the 
assessee claimed a set off of 6 lakhs of rupees. The 
Income-tax Officer accepted his account-keeping method 
when it showed a profit but now insisted on closing his 
accounts every year and rejected the claim of set off as 
being losses of previous years. It was held that “unless 
and until, the commissioner sees cause to insist under sec- 
tion 13 of the I.T. Act on the assessee employing another 
method of accounting, the assessee was entitled to claim a 
debit for the loss” on the basis of his special method of 
account keeping. 




PART II 




A TREATISE 

ON 

INDIAN INCOME-TAX LAW AND ACCOUNTS 


PART II 

Sec. 24A. (1) When it appears to the Income-tax Officer 
that any person may leave British India during the current 
financial year, or shortly after its expiry, and that he has no 
present intention of returning, the Income-tax Offioer may proceed 
to assess him on his total income of the period from the expiry 
of the last previous year of which the income has been assessed 
in his hands to the probable date of his departure from British 
India, or where he has not been previously assessed, on his total 
income of the period up to the probable date of his departure from 
British India. The assessment shall be made on the total income 
of each completed previous year included in such period at the rate 
at which such income would have been charged had it been fully 
assessed, and as respects the period from the expiry of the last of 
such completed previous years to the probable date of departure 
the Income-tax Officer shall estimate the total income of such 
person during such period and assess it at the rate in foroe for 
the financial year in which such assessment is made; 

Provided that nothing herein contained shall authorise an 
Income-tax Offioer to assess any income, profits or gains whioh 
have escaped assessment or have been under-assessed, or have boon 
assessed at too low a rate, or have been the subject of excessive 
relief under this Act but in respect of which he is iMtarred from 
issuing a notice under section 34. 

(2) For Vm purpose of making an assessment under sub-' 
section (1) the Income-tax Officer may serve a netiee upon such 
parson requiring him te fumidi, within suidi tinm not being lees 
than seven days as may be ^lecifled in Oie notice, a rotiwn in liio 
same form and vM-ified in the same manner as a return wider mib- 
seotion (2) ef section 22, setting forth (along with siieh ethor 
partiMilars as may be provided lor in the noOee) Ms total inoome 
for each of Uie ooiii|»IMod provimw years oomprisod in ttie r e leva nt 
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period referred to in the first sentence of sub-section (1) and his 
estimated total income for the period from the expiry of the last 
such completed previous year to the probable date of his departure; 
and the provisions of this Act shall, so far as may be, apply as if 
the notice were a notice issued under sub-section (2) of section 22i 

Assessment in case of departure from British India : 

In case of departure of a person out of British India 
without any intention of returning to India, the I.T.O. 
may serve a notice on him requiring him to furnish a return 
under section 22(2) and assess him during the financial 
year on the income of the period from the expiry of the 
last completed previous year to the probable date of his 
departure. 

Sec. 24B. (1) Where a perscn dies, his executor, adminis- 
trator or other legal representative shall be liable to pay out of the 
estate of the deceased person to the extent to which the estate 
is capable of meeting the charge, the tax assessed as payable by 
such person, or any tax which would have been payable by him 
under this Act if he had not died. 

(2) Where a parson dies before the publication of the notice 
referred to in sub-section (1) of section 22 or before he is served 
with a notice under sub-section (2) of section 22 or section 34, as 
the case may be, his executor, administrator or other legal 
representative shall, on the serving of the notice under sub- 
section (2) of section 22 or under section 34, as the case may be, 
comply therewith, and the Income-tax Officer may proceed to 
assess the total income of the deceased person as if such executor, 
administrator or other legal representative were the assessee. 

(3) Where a person dies, without having furnished a return 
which he has been required to furnish under the provisions of 
section 22, or having furnished a return which the Income-tax 
Officer has reason to believe to be incorrect or incomplete, the 
Income-tax Officer may make an assessment of the total income of 
such person and detomuna the tax payable by him on the basis 
of such assessment^ and fm this purpose may, by the issue of the 
appropriate notice which wmiid have had to be served upon the 
deee«Md person had he survweii^ require from the exeeutor, 
aihiuiiistipter or other Jegal representative of the deeeaeed person 
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any aeeoimts, doeumants or other evidence whioh he might under 
the provisions of section 22 and 23 have required from the deceased 
person. 


Assessment and tax of deceased person. 

(1) In case of death of an assessee, his Executor, Ad- 
ministrator or Legal Representative shall be liable to pay 
tax out of the estate of the deceased which would have been 
payable by him if he had not died. 

(2) If the person dies before a notice under section 
22(1) or section 22(2) or section 34 has been served upon 
him, the I.T.O. may proceed in the usual manner by serv- 
ing notice on the legal representative; or 

(3) If he dies after notice under section 22(1) but 
before notice under section 22(2) i.e., furnishing the re- 
turn, the I.T.O. may proceed in the usual manner against 
the legal representative. 

(4) It appears from the wordings of this sub-section 
that service by I.T.O. of notice under section 22(2) in case 
of death is a necessity. 

(5) If he dies after notice under section 22(2) has been 
served but before the assessee’s furnishing the Return or 
furnishing an incomplete or incorrect Return, the I.T.O. 
will proceed under the usual provisions of sections 22 and 
23, as if, the executor is the assessee. 

Sec. 25. (1) Where any business, profession or vocation on 
whioh income>tax was not at any time charged under the provisions 
of the Indian lneome>tax Act, 1918, is discontinued in any year, 
an assessment may be made in that year on the basis of the income, 
pndits or gains of the period between the end of the previous year 
and the date of such discontinuanM in addition to the assessment, 
if any, made on the basis of the income, profits or gains of the 
previous year. 

<2) Any pmeon discontinuing any raeh business, profession 
or vocation sbaM give to the Income-tax Offloer notice of sbeh 
diseontinuanee widiin tifteondi^s thereof, and, where any persen 
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flilt t 0 giw tb* notiea rsq^rMi by this sub iwot ion, Um Inooni** 
tax OfflcM* may diraot that a stmi shall be reoovarad from him by 
way of penalty not exceeding the amount of tax subsequently 
assessed on him in respect of any income, profits or gains of the 
business, profession or vocation up to the date of its disoontinuance. 

(3) Where any business, profession or voeatimi on which tax 
was at any time chtwged under the provisions of the Indian Income* 
tax Act, 1918, is discontinued, then, unless there has been a 
succession by virtue of which the provisions of sub-section (4) 
have been rendered applicable, no tax shall be payable in respect 
of the income, profits and gains of the period between the end of 
the previous year and the date of such discontinuance, and the 
assessee may further claim that the income, profits and gains of 
the previous year shall be deemed to have been the income, profits 
and gains of the said period. Where any such claim is made, an 
assessment shall be made on the basis of the income, profits and 
gains of the said period, and if an amount of tax has already been 
paid in respect of the income, profits and gains of the previous year 
exceeding the amount payable on the basis of such assessment, a 
refund shall be given of the difference. 

(4) Where the person who was at the commencement of the 
Indian Income-tax (Amendment) Act, 1939, carrying on any 
business, profession or vocation on which tax was at any time 
charged under the provisions of the Indian Income-tax Act, 1918, 
is succeeded in such capacity by another person, the ohange not 
being merely a ohange in the constitution of a partnership, no tax 
shall be payable by the first mentioned person in respect of the 
income, profits and gains of the period between the end of the 
previous year and the date of such succession, and such person may 
further claim that the income, pronts and gains of the previous 
year shall be deemed to have been the income, profits and gains 
of the said period. Where any such claim is made, an assessment 
shall be made on the basis of the income, profits and gains of the 
said iwriod, and, if an amount of tax has already been paid in 
re^MCt of the income, pronts and gains of the previous year 
exceeding the amount payable on the basis of such assessment, a 
refund shall be given of the difference. 

(5) No claim to the relief afforded umier sub-eeotion (3) or 
suh-eoetion (4) shall he entortamed unless it is made before the 
wpiry # WM year from tho data w urtiieh tho htwinosa, profoeeion 
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or vocation was discontinued or the succession took plaee, as the 
case may he. 

(6) Where an assessment is to be made under sub*seotion (1), 
sub-section (3), or sub-section (4), the Income-tax Officer may 
serve on the person whose income, profits and gains are to be 
assessed, or, in the case of a firm, on any person who was a member 
of such firm at the time of its discontinuance, or, in the case of a 
company, on the principal officer thereof, a notice containing lail 
or any of the requirements which may be included in a notice 
under sub-section (2) of section 22, and the provisions of this Act 
shall, so far as may be, apply accordingly as if the notice were a 
notice issued under that sub-section. 

Discontinued business. 

This section deals with discontinued business, profes- 
sion, vocation, etc. Discontinuance means complete 
stoppage. 

Under the Act of 1918, tax at the rates fixed for any 
year was imposed on the income of that year as the basic 
principle of taxation. The principle has now changed and 
now the basis is that tax is imposed for any particular 
year on the income of the previous year. This change 
naturally leads to a difference in treatment with regard to 
businesses which were taxed under the Act of 1918. 

Sec. 25(1). Business which did not come under the 
Income-Taa; Act, 1918, when discontinued, 
assessment may be made in that very year 
on the profits of that particular period so as 
to avoid any delay in making assessment of 
businesses that close down at any time of the 
year. 

It is to be noted that this assessment is in addition 
to the usual assessment for any year on the profits of the 
previous year. 

It is again to be noted that the assessment of the 
broken period on the profits of that period in that very 
year is not obligatory. It is a matter for discretion. 
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Illustration 75 : 

A business was discontinued on June 30, 1939. Its 
accounting year ended on 31st March. 

In 1939-40 assessment, the accounting year or previous 
year is 1938-39 and the profits during 1938-39 will be 
assessed. Over and above this, profits from 1st April, 
1939 to 30th June, 1939, may also be assessed according to 
this sub-section. It is a matter for I. T. O.’s discre- 
tion. 

Sec- 25 (3). Business which came under the Income- 
Tacc Act, 1918, when discontinued no tax is 
payable for this broken period for the obvious 
reason that one year in the entire life of such 
a business must be left out as there has been 
twice taxation in the year when the basis of 
1918 Act changed into the basis of the “Pre- 
vious year” and further the business has the 
option of taking the profits of the broken 
period in place of the profit of the previous 
year. 

Illustration 76 : 

Accounting year ends on 31st December. The busi- 
ness actually closes down on 30th September, 1922. 

Ordinarily the assessment of 1922-23 will include 
profits of 31st December, 1921, but in such a case, i.e., 
where the business was assessed under the Act 1918, the 
profits of 30th September, 1922, can be left out altogether 
from taxation. Further, the assessee may choose if it is 
convenient to him to score out profits of 31st December, 
1921, and substitute in its place profits of 30th Septem- 
ber, 1922, in the assessment of 1922-23. 

This may mean a refund, as assessment of 1922-23 has 
already been made but refimd shall be allowed. 
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Note: — 

Under section 25, only business, profession or vocation 
can be included. 

Sec. 25(2). Any person discontinuing any such busi- 
ness, profession or vocation shall give I.T.O. notice 
such discontinuance with 15 days thereof. 

Penalty equal to tax for the broken period. 

Sec. 25(4). This sub-sectpn is a new one altogether 
It relates to succession of business in the same capacity. 

If the following 3 conditions : 

(«) Business is assessed under I.T. Act 1918, 

(f?) Business is continued up to 1939 Act, 

(c) Succession (not a change in the constitution) 
has taken place, 

are satisfied, the predecessor gets the benefit of sec. 25(3) 
above. 

Sec. 25(5). No claim for relief under sub-sections 3 
and 4, will be entertainable unless before the expiry of one 
year from the date of the discontinuance or succession. 

Sec. 25(6). Where assessment is to be made under 
sub-sections 1, 3 and 4, I.T.O. may serve a notice on the 
lines of sec. 22(2) and in that case, it will be regarded as a 
notice under sec. 22(2). 

Sec. 25A (1) Where, at the time of making an assessment 

under section 23, it is claimed by or on behalf of any member of 
a Hindu family hitherto assessed as undivided that a partition has 
taken place among the members of such family, the lncome>tax 
Ofilcer shall make su^ inquiry thereinto as he may think Rt, and, 
if he is satisfied that the Joint family property has been partitioned 
among the various members or groups of members in definite 
portions he shall record an order to that effect: 

Provided that no swdi ordw shall be raeorded until notices 
of the inquiry have been served on all the membere ef the family. 

F. 2 
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(2) Where such an order has been passed, or where any 
person has succeeded to a business, profession or vocation formerly 
carried on by a Hindu undivided family whose joint family property 
has been partitioned on or after the last day on which it carried 
on such business, profession or vocation, the Income-tax Officer 
shall make an assessment of the total income received by or on 
behalf of the Joint family as such, as if no partition had taken 
place, and each member or group of members shall, in addition to 
any income-tax for which he or it may be separately liable and 
notwithstanding anything contained in sub-section (1) of section 
14, be liable for a share of the tax on the income so assessed 
according to the portion of the Joint family prt^rarty allotted to 
him or it; 

And the Income-tax Officer shall make assessments accord- 
ingly on the various members and groups of members in accord- 
ance with the provisions of section 23: 

Provided that all the members and groups of members whose 
Joint family property has been partitioned shall be liable Jointly 
and severally for the tax assessed on the total income received by 
or on behalf of the Joint family as such. 

(3) Where such an order has not been passed in respect of a 
Hindu family hitherto assessed as undivided, such family shall be 
deemed, for the purposes of this Act, to continue to be a Hindu 
undivided family. 

Partnership Deed 

stamp. 

This Indenture made this fifteenth day of January, Nineteen 
hundred and thirty-nine between Itampal sou of Munnalal deceased 
of the first part and Slmmlal son of Munnalal deceased of the 
second part whereas the parties hereto of the 1st and 2nd parts 
who were members of a Hindu undivided family had been carrying 
on business as dealers and commission agents in spices and other 
commodities under the name and style of Munnalal Hampal 
Shamlal, at 5, Nadan Mahal Road, Lucknow, and whereas on 2bth 
September, 1938, the parties hereto separated among themselves 
and effected an amicable partition among themselves by dividing 
the family ornaments, utensils and other movable articles and also 
by dividing the joint family capital among themselves in equal 
sharfes and whereas the paiiies hereto have since then been carry- 
ing ok the said business as a co-pattoership concern and whereas 
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the parties hereto then registered the said partnership business 
under the Indian Partnership Act being Act, No. IX of 1932, and 
whereas in order to avoid future difficulties and misunderstanding 
the parties hereto have agreed among themselves to lay down and 
specify the individual shares of the parties hereto of the Ist and 
2nd parts and also the terms and conditions under which the busi- 
ness is to be carried on by a formal deed of partnership and there- 
by regulate and control the mutual relation between the parties, , 

Now this Indenture witnesseth as follows: — 

1. The business shall continue to be carried on under the 
name and style of Rampal Shamlal and the principal place of 
business shall be at 5, Nadan Mahal Road, Lucknow. 

2. The shares of the parties both in the profit and loss in the 
said business shall be equal, that is, such of the parties hereto 
shall be entitled to profit and liable for the losses therein to the 
extent of eight annas in the rupee, 

3. The books of account shall be closed on Slst March, in 
each year and the profit or loss shall be ascertained each year and 
carried io the accounts of the parties hereto in proportion to their 
respective shares as aforesaid. 

4. The parties hereto shall be true and faithful to one another 
and shall not do or suffer anything to be done which may be 
detrimental to the interest of the firm. 

5. The relations of the parties hereto vshall be governed by 
the Indian Partnership Act save and except that on the death or 
demise of any of the parties hereto the firm shall not be dissolved 
but shall continue to be carried on with the surviving partner 
and the heirs and representative of the deceased partner under such 
terms and conditions as may be agreed on by the surviving partner 
and the heirs or representative of the deceased partner. 

In witness whereof the parties aforesaid do hereunto affix 
their respective hands and seals on the date above-named. 

Signature of all partners. 

Notes on the draft Deed and registration : 

(a) Application form for registration with I.T.O. 
was sent to I.T.O. with the above document in original and 
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also a copy thereof. This application was made on Ist 
January, 1939. 

(b) Application for registration of the firm under the 
Partnership Act of 1932 was made on 25th September, 

1938. 

(c) R^istration order was recorded by I.T.O. and 
assessment order passed by I.T.O. on this file on 10th 
June, 1939. 

(d) The above indenture was made on 15th January, 

1939. 

(e) H. U. F. partitioned on 25th September, 1938. 

Note. — (1) By Sub-section 1, I.T.O. shall record an 
order for separate assessment when partition is claimed : — 

If he is satisfied that in respect of property, 

“ hitherto assessed as undivided . . .’’it “has 
been partitioned” and that “in definite 
portions.” 

(2) By Sub-section 1, separate messing and living not 
necessary. 

(3) Partition and no continuance of business: Sec. 
25 -A will a'p'ply. 

In Mittarchand I^khmidas, vs. Commissioner of Income Tax, 
1937, I.T.R. 127, the liahore High Court held that Section 25A 
would cover the case of a joint Hindu family in which there has 
been a disruption and consequent partition but no continuance 
of the business .... Where the business has been discontinued, 
Section 26A will apply but where it is continued, Section 26 will 
apply. 

(4) Partition and continuance of business : Sec. 26{l) 
will a-pply. 

It is of no consequence as to how the firm has come 
into being whether as a result of disruption of 
some members of a joint family or strangers 
entering into an agreement to form into a firm. 
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(5) No complete partition but formation of a firm 
claimed. As it was not really partitioned it was rejected. 

Where complete partition has not taken place but the 
members have formed a firm as in the case of Bansidhar and 
Sons vs. C.I.T. Burma, (1938 I.T.R. 95) the Rangoon 
High Court held that before the persons who have be^n 
previously assessed as a H.U.F. can claim to be separately 
assessed as members of a Firm they must prove that the 
joint family has been dissolved ... In this case there 
was no partition in fact and the application for registra- 
tion as a Firm was dismissed. 

In Sir Sundar Singh Majithia’s case (1938, I.T.R. 
336), the members of a joint family divided a Sugar Fac- 
tory amongst themselves in definite shares but with res- 
pect to other properties and businesses they remained a 
H. U. F. ; they wanted to register their Firm in respect of 
this Sugar Factory. It was decided that for satisfy- 
ing Section 25-A 

(1) the members of the family will have to separate 

in status from each other (either they will be 
members of a H. U.F. or of a firm.) 

(2) all the joint family property have to be parti- 

tioned. 

(6) Sub-section 2, provides for the mode of assess- 
ment and collection of taxes so that each of its members 
and the family are to be assessed in respect of profits they 
are entitled to. 

(7) Partition is a question of fact (Piyare Lai and 
others vs. C.I.T,, Punjab, 1933, I.iT).R. 215). 

(8) The principle that the assessment of the profits 
of the previous year should be made on the person who 
received the profits has been adopted and given effect to in 
section 25-A and also in section 26. In this case the 
person who received the profits is the disrupted H. U. F. 
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(9) Property need not be physically partitioned. 

In Sardar Kirpal Singh vs, C.I.T., Punjab, 1937, 
I.T.R. 548, the members of a Hindu undivided family 
formed themselves into a limited company allotting a 
specified number of shares to each of them. The Income- 
tax authorities refused to recognise this as a company and 
assessed the shareholders as Hindu undivided family. 

“It is alleged now on behalf of the income-tax authorities 
that this was mere camouflage and that really the Hindu joint 
family did not disrupt and the nominal shares assigned to the 
mother and the wives of the three sons were all henami to cam- 
ouflage the continued existence of the undivided Hindu joint 
family 

“The question that really arises for decision may be put in 
the form of an illustration. If it is alleged by any person that 
he was once a member of a joint Hindu family but has since se- 
parated and has no connection with the other members of that 
joint Hindu family normally and it is proved that as a matter of 
fact, he still resides in the same house with them and has a secret 
partnership with them in all their seemingly separate business, this 
would be good material for holding that the Hindu family which 
was alleged to have disrupted has not really disrupted at all. The 
question, however, is obviously quite different when the individual 
who alleges a separation asserts that he has separated from a joint 
Hindu family but has continued as a partner along with the other 
members or some of the members of that joint Hindu family. 
Evidence which in thd first case might very well be held to be good 
material for holding that the alleged disruption was false would 
not be good enough evidence in the second case for showing that 
the alleged disruption was similarly false. In this particular case 
the mere fact that the credit amounts in the personal khatas were 
equalised, does not, in my opinion, show conslusively that the 
Hindu joint family existed in a disguised form. After all, when 
a Hindu joint family or the members thereof constitute them- 
selves into a company with the assets of the joint Hindu family, 
they do create a situation in which, ordinarily speaking, the rights 
and liabilities of the members inter se have altered considerably. 
Por instance, in the case of a father, the sons who own a share in 
the company can alienate that share without reference to the 
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father, thus practically securing a partition which, according to 
the law in this province, they could not do if they constituted a 
joint Hindu family during the lifetime of the father without his 
consent. Secondly, the harta of the family would be liable to 
account to the members of the company for all expenditure and 
income received by the company whereas if the Hindu joint family 
existed the karta would not be so liable to account under normal 
conditions. Therefore when a Hindu joint family constitutes 
iteelf into a company with specific shares belonging to the individual 
members and further introduces into the company persons who are 
not members of the undivided joint Hindu family, the normal sup- 
position would be that the transaction should be that the Hindu 
joint family had disrupted. It is, of course, true that this normal 
supposition could be rebutted by evidence showing that the whole 
of this transaction was a mere camoufiage. But in the present 
case when for six years the income-tax authorities had themselves 
adopted the supposition as being genuine, there must be strong 
evidence to show that the transaction was really not hona-fide. As 
stated above, all that could be relied on by the income-tax authori- 
ties in this case was the equalisation of the credit amounts in the 
personal khatas.*^ 

In Ganga Sagar 4 I.T.C. 55, Ananda Mohan Saha Com- 
missioner of Income-tax, Bengal, a joint Hindu family {Daya- 
hhaga law) consisting of 4 brothers had a business. After their 
death, the main business was carried on and their heirs 
established separate business of their own and also maintained 
separate establishments for about 15 years. It was decided that 
taking all the circumstances into account the joint family ceased 
to exist and the main business was assessable as an unregistered 
firm. 

In Biradhmal Lodha vs. Commissioner of Income-tax, U.P., 
1934, I.T.E. 164, it was decided that where there w^as no formal 
partition of the joint family and merely a division of a 'particular 
portion of the joint family property among its members has taken 
place section 26-A was not applicable. It was also decided that 
under section 26-A it is not essential that there must be a division 
by metes and bounds. 

In Biradhmal Iiodha^s case. Justice Niamatullah said ‘‘What 
sec. 25- A contemplates is a separation of the members of the 
family which implies that the status of certain members under- 
fees a chaise . . « partition of the joint family by metes and 
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bounds is not a necessary requirement of the disruption of the 
family. If the properties remain intact hut the separating 
members’ shares in them are defined, they are nevertheless con- 
sidered to have been partitioned. Partition contemplated by Sec. 
35-A is not necessarily a partition by metes and bounds.” 

In Sher Singh Nathu Earn w. Commissioner of Income-tax, 
Punjab (1934), I.T.E. 479, it was decided by High Court that 
26-A did not require division by metes and bounds but, that, while 
a mere disruption of the family was not sufficient, there must also 
be, by consent or otherwise, a definite ascertainment of the shares 
of the different members composing the family. 

In Kalu Mai Sheri Mai vx. C.I.T. Punjab, 3, I.T.C. 341, it 
was held that it may also happen that even after disrup- 
tion of joint family, the joint family business can be continued. 
The question mu.st be decided by the circumstances of each case. 
As there was no di8rux)tion of business, assessment as successor 
under section 26 was valid. 

See. 26. (1) Where, at the time of making an assessment 
under section 23, it is found that a change has occurred in the 
constitution of a firm or that a firm has been newiy constituted, 
the assessment shall be made on the firm as constituted at the 
time of making the assessment. 

Provided that the income, profits and gains of the previous 
year shall, for the purpose of inclusion in the total incomes of the 
partners, be apportioned between the partners who in such previous 
year were entitled to receive the same; 

Provided further that when the tax assessed upon a partner 
cannot be recovered from him it shall be recovered from the firm 
as constituted at the time of making the assessment; 

(2) Wfhere a person carrying on any business, profession or 
vocation has been succeeded in such capacity by another person, 
such person end such other person shall, subject to the provisimis 
of sub*section (4) of section 25, each be assessed in re^ieot of his 
actual share, if any, of the income, profits and gains of the 
previous year: 

Provided that, when the person sucoeeded in the business, 
profession or vocation cannot be found, Um assessment of the 
proflts of the year in whitdi Hm suceession teok plaoe up to the 
dsto of siiooossion, atid for the year praeoding that year sbaN bo 
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made on the person succeeding him in like manner and to the same 
amount as it would have been made on the person succeeded or 
when the tax in respect of the assessment made for either of such 
years assessed on the person succeeded cannot be recovered from 
him, it shall be payable by and recoverable from the person sue> 
ceeding, and such person shall be entitled to recover from the 
person succeeded the amount of any tax so paid. 

Change in the constitution of a firm 

Where changes have occurred in the constitution of a 
firm or where a new firm has been constituted, assessment 
shall he made on the firm as constituted at the time of 
making the assessment . 

This section refers to the constitution of the firm at 
the time of assessment. That is, it will be assumed that 
the firm had been constituted throughout the previous 
year as at the time of assessment and that the partners at 
the time of assessment had received shares of profits pro- 
portionate to their Shares at the time of assessment. 

Section 26(1) refers only to change in the constitution 
of a firm. Whether a newly made member has succeeded 
to the partnership just before the assessment or long 
before, does not matter. This member would be deemed, 
for income-tax or super-tax, to have received out of the 
profits of the previous year the share to which he would 
have been entitled had his share been the same as in the 
assessment year. 

In G. Ij. M. Gregory & Co., Bengal, 1937, I.T.E. 12, Mr. 
Gregory changed his partner. The question was whether it was 
a case of succession or change in the constitution. Justice 
Costello said it was a case of reconstitution and came under sec. 
26(1). Justice Panckridge said it was a case of succession under 
section 26(2). The Chief Justice Derbyshire said that it neither 
came under sec. 26(1) nor under sec. 26(2) and that the assessee 
were not liable to be assessed in respect of the profits in question. 
In his opinion sec. 26(1) contemplates a business which continues 
in existence both dtiring the period of the predecessor and during 
the period of successor. 

F. 3 
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So far as succession tilider sec. 26(2) is concerned, Page, C.J. 
olbserved in C.I.T., Rangoon irs. If. N. Firm, 1934, I.T.R., 85, 
it is necessary that the person succeeding should have 
succeeded his predecessor in carrying on the business as a 
whole. 

In Moolji Sicka and others vs. C.I.T., Bengal, 1936, I.T.R. 
123, it was x>ointed oilt that a change in the constitution of a Firm 
under section 26(1) means a change in personnel — not in the 
profit-sharing proportions. 

In Maharajadhiraj of Darbhanga vs. C.I.T., Bihar, 1934, 
I.T.R. , 345, it was decided that the expression ‘‘ at the time of 
assessment^’ means the process of assessment which begins with 
the service of the notice under section 22(2) and continues until 
some order of assessment is made. 

In C.I.T. vs. M. Sanjana & Co., Ltd., Bombay, 192(>, 2, 
I.T.C. 110, a Company after carrying on the business for some 
time went into liquidation and its businesj^ was then sold to another 
company which continued the business. It was decided that it 
was not discontinued — its ownership only was changed — hence it 
would come under section 26. 

In Ram Rekha Mai, vs. C.I.T. , Punjab, 1937, I.T.R, 137, the 
Lahore High Court reaffirmed its previous decision given in Mittar- 
chand Lakhmidas’s case (Sec. 26 A). It repeats that in case of 
disruption of a H. IT. F. (^.e., its business ceases to be) section 25-A 
will apply. But in any other case, viz., disruption followed by 
conversion or any kind of transformation, i.e., in case it is 
continued as a reconstituted Firm or Company, section 26 will 
apply. 

Thontepu Chinna Pullaya vs. C.I.T., Madras, 1937, I.T.R, 
132. This case was decided prior to Ram Rekha MaPs case and 
Mittarchand^s case. The High Court held that where there has 
been a disruption of H. U. F. but exactly the same individuals 
form themselves into a firm, assessment should be made under sec. 
26- A. Section 26 will not apply, as it is not a case of succession. 

In Jesingbhid Ugarchaiid vs. C.I.T., Bombay, 1938, I.T.R, 
26, the Bombay High Court agrees with the Madras decision on 
the ground that it is eleirly not desirable that conflicting deci- 
sions under the Act . . . should be given by different High Courts 
. . . forgetting for th^ inokcnt that conflict existing at 
that very time. 
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8«o. 26(2) applies to cases of succession to business, 
profession or vocation. 

Where in the course of the year there has been a 
change of ownership of business (a registered firm suc- 
ceeded by a company, or unregistered firm succeeded by a 
registered firm, etc.) the predecessor and the successor* 
shall each be assessed in respect of his actual share. 

Note. — (1) Where a H. U. F. breaks up and is converted into 
a company, this section will apply. tMittarchand Lakhmidas vs. 
C.I.T., Punjab, 1937, I.T.E. 127). 

(2) This change of ownership, i.e., transference may 
be effected by operation of law or by transfer inter vims. 

(3) The predecessor would be liable to pay tax up to 
the date of transfer and the successor from the date of 
transfer to the end of the year. 

(4) Succession need not be in respect of every source of in- 
come of the predecessor. (C.I.T., Bombay vs. Sindh Light Rail- 
way, 1932, 6, I.T.C. 271). 

(6) Transference of ownership of business by survivorship was 
not succession within the meaning of section 26(2). Therefore on 
the death of father, the son will not be taxed under section 26(2). 
(Jupudi Keshava Bao vs. C.I.T., Madras, 1935, 1.T.Br. 339). 

(6) Meaning of succession : — 

Eeal continuity of the business is the underlying 
idea of succession. “There should be a very 
close identity between the business in the 
former proprietorship and business in the 
present proprietorship . ’ ’ 

(7) Mere purchase of assets of a business is to be 
distinguished from succession to business. 

(8) Where there has been a change in the constitution 
of a firm, assessment is to be up(m the firm m con- 
stituted at the assessment time but if the firm is registered, 
the profits are to be apportioned betwemi the partners who 
were partners in the previous yeajr and not between the 
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partners entitled to the profits at the time of making the 
assessment. 

(9) Where there has been a succession, each person is 
to be assessed in respect of the share of the profits to which 
he was entitled in the previous year. 

Illustration 77. 

A partnership consisting of A, B and C carried on a 
business throughout the year ended 28 . 2. 40. (being the 
‘previous year’ for the assessment year 1940-41) and 
shared profits equally, the total profits amounting to 
Rs. 36,000. On 30th June, 1940, A retired and D became 
a partner — all sharing equally. The new firm applied 
and got registration. 

Assessment for 1940-41, will be as follows : — The 
firm B, C and D will be assessed because this is the firm 
at the time of assessment but having determined the 
profits, their profits will be divided between A, B and C 
(not B, C and D) for assessment purpose. A, B and C 
will be assessed on Rs. 12,000 each. 

Assessment year 1941-42. 

The whole year’s profits will be apportioned as 
between two periods 

(1) from 1st March to 30th June. 

(2) from 1st July to 28th February. 

The profits of the 1st period be allocated as below : — 
A^l/3, B— 1/3, C— 1/3. 
and the profits of the 2nd period should be 
B— 1/3, C— 1/3, D— 1/3. 

In other words, for the whole year the following is 
the position : — 

A=l/3 portion of profits between Ist March to 
30th June, 
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B = l/3 for the whole year. 

C = 1 /3 for the whole year. 

D = l/3 portion of the profits between 1st July to 
28th February. 

According to the old law, A would not have been ^ 
assessed at all and D would have been assessed on the fuU 
amount. But according to the new law, A will have to 
bear tax according to their proportion of profits. 


Begg Sutherland Co., Ltd. 

(Allahabad 1925, 2, I.T.C. 30.) 

1. Registered firm is convert- 
ed into a company. 

2. Profits before conversion 
assessable as firm. 

3. But the liability for pay- 
ment is fastened to the com- 
pany. 

4. New Company not liable 
to pay S/T, as, registered firm's 
profits were not liable. 


Western India Turf Club 

(Bombay, 1927, 2 I.T.C. 490) 

1. Unregistered association 
converted into a company. 

2. The rate of Super-tax 
in respect of firm's profits 
{i.e,, before conversion) is the 
company rate, i.e.^ -/I/-. 


After the decision of the Western India Turf Club, • 
the established practice was that the rate of tax would 
depend on the status of the successor. 


The present position, after the amendment Act of 
1939, is as follows: — 

(1) Actual recipients to be taxed, i.e., predecessor 

(may be successor as well). 

(2) When tax is not recoverable from predecessor, 

successor will be assessed. 

(3) In proviso to section 26(2), the words “ in like 

manner and to have the same amount as it 
would have been made on the person suc- 
ceeded” clearly mean : — 

that the rate of tax would depend on the status 
of the predecessor i.e., it reverts to the deci- 
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sion in Begg Sutherland and supersedes 
Western India Turf Club. 

Sec. 26A. (1) AppliGation may be made to the laeome-tax 
Officer on behalf of any Arm, constiUded under an instrument of 
partnership specifying the individual shares of the partnersi for 
registration for the purposes of this Act and of any other enact* 
ment for the time being in force relating to income*tax or 
super-tax. 

(2) The anilication shall be made by such person or persons, 
and at such times and shall contain such particulars and shall be 
in such form, and be verified in such numner, as may be prescribed; 
and it shall be dealt with by the Income-tax Officer in such manner 
as may be prescribed. 

Time for application. 

Such application for registration of firm shall be sign- 
ed by all the partners and shall be made : — 

(a) before the income of the firm is assessed for any 
year under Section 23 of the Act, or 

{h) if no part of the income of the firm has been 
assessed for any year under Section 23 of the 
Act, before the income of the firm is assessed 
under Section 34 (read with Section 23) of 
the Act, or 

(c) with the permission of the Appellate Assistant 
Commissioner hearing an appeal under Sec- 
tion 30 of the Act, before the assessment is 
confirmed, reduced, enhanced or annulled, or 

{d) if the Appellate Assistant Commissioner sets 
aside the assessment and directs the Income- 
tax Officer to make a fresh assessment, before 
such fresh assessment is made. 

Regiatrgtikm of a Firm. 

(1) It is essential that an application for registration 
of a firm must be signed by all the partners of the firm. 
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(2) If the partners leave their profits in the business 
instead of drawing at a fixed time regularly, it does not 
indicate anything on the strength of which registration 
can be refused. It is enough if every partner can with- 
draw his share when he likes (Kikabhai vs. C.I.T., C.P., 
1930, 4 I.T.C. 178). 

(3) One essential is that individual shares of the part- 
ners must be specified on the face of the instrument. A 
Firm and (for this purpose a registered Firm) some indi- 
viduals cannot be registered as a Firm unless that regis- 
tered Firm discloses its shares, in which case of disclosure, 
the partner is no longer the smaller registered Firm but 
the partners are the members individually constituting 
that smaller partnership. (Kannappa Naicker & Co. vs. 
C.I.T., Madras, 1937, I.T.R. 49). 

(4) The definition of “Firm ” implies a contractual 
relationship and if the I.T.O. finds that in a particular case 
there is no such relationship but merely the members of a 
Joint Hindu Family, registration may be refused. It is 
extremely difficult to prove that there is no contractual 
relationship in a particular case under consideration. 
(Piyare Lai & others vs. C.I.T. Punjab, 1933, I.T.R 215). 

(5) Where one’s wife is taken into partnership but is 
denied any power of management, the Commissioner I.T. 
decided that the share given to the wife is by way of gift. 
It was held that the agreement was one of partnership 
between husband and wife (Ambalal Sarabhai, 1924, 1, 
I.T.C. 234). 

(6) A Hindu Undivided Family cannot be registered 
as a Firm. 

(7) Th^rt cannpt be a partnership between a Hindu 
Undivitted Family and a Firm. (Ptabhu Lai Pearey Lai 
tja; C.I.T,, U.?., 1986, I.T.R. 197). 
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(8) One Firm cannot legally be a partner in another 
Firm (Jai Dayal Madan Gopal vs. C.I.T., U.P., 1933, 

I.T.R. 186). 

(9) For registration of a firm with I.T.O. See page 

361. 

(10) Form prescribed by the Department is not in 
accordance with the section. 

Sec. 27. Where an assessee within one month from the 
service of a notice of demand issued as hereinafter provided, 
satisfies the income-tax Officer that he was prevented by sufficient 
cause from making the return required by section 22, or that he 
did not receive the notice issued under sub-section (4) of section 22, 
or sub-section (2) of section 23, or that he had not a reasonable 
opportunity to comply, or was prevented by sufficient cause from 
complying, with the terms of the last-mentioned notices, the 
Income-tax Officer shall cancel the assessment and proceed to make 
a fresh assessment in accordance with the provisions of section 23. 

Cancellation of assessment when cause is shown. 

1. In case the assessee can explain away his failure 
to make a return required by sections 22(1), 22(2) and 
22(3), or in case of non-receipt Of notice issued under sec- 
tions 22(4) and/cr 23(2), or in case of there being sufficient 
cause preventing him from complying or in case he had not 
a reasonable opportunity to comply with the terms of the 
above-mentioned notices, the I.T.O. shall cancel the assess- 
ment made under section 23(4) and make a fresh one under 
section 23. 

2. Application under section 27 to set aside assess- 
ment made under Section 23(4) must be made within one 
month from the service of a notice of demand under 
section 29. (Limitation is of one month, not 30 days) 

3. Appeal is allowed against an order under section 
27 as well as against an assessment under section 23(4). 

4. In an appeal from A.C.’s order dismissing an 
appeal against I.T.O.’s refusal to cancel an ^seesment, 
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the only point of law that can arise is whether there is 
sufficient evidence upon which the A. C. could arrive at 
the conclusion arrived at in his order. (C.I.T. vs. 
A.K.B.P.L.A. Chettyar firm 1930, 5 I.T.C. 182.) 

Sec. 28. (1) If the Income-tax Officer, the Appellate Assist- 
ant Commissioner or the Commissioner, in the course of any pro^ 
ceedings under this Act, is satisfied that any person — ' > 

(a) has without reasonable cause failed to furnish the return 

of his total income which he was required to furnish 
by notice given under sub-section (1) or sub-section 
(2) of section 22 or section 34 or has without reason- 
able cause failed to furnish it within the time allow- 
ed and in the manner required by such notice, or 

(b) has without reasonable cause failed to comply with a 

notice under sub-section (4) of section 22 or sub- 
section (2) of section 23, or 

(c) has concealed the particulars of his income or deli- 

berately furnished inaccurate particulars of such 
income, 

he may direct that such person shall pay by way of penalty, in 
the case referred to in clause (a), in addition to the amount of the 
income-tax and super-tax, if any, payable by him, a sum not 
exceeding one and a half times that amount; and in the cases 
referred to in clauses (b) and (c), in addition to any tax payable 
by him, a sum not exceeding one and half times the amount of the 
income-tax and super-tax, if any, which would have been avoided 
if the income as returned by such person had been accepted as the 
correct income: 

Provided that — 

(a) no penalty for failure to furnish the return of his total 
income shall be imposed on an assessee whose total 
income is less than three thousand five hundred 
rupees unless he has been served with a notice under 
sub-section (2) of section 22; 

(b> where a person has faltod to comply with a notice 
under sub-section (2) of section 22 or section 34 and 
proves that he has no income liable to tax, the penalty 
imposable under this sub-section shall bo a penalty 
net oxoooding twoifty<ltvo riqww; 

P. 4 
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(c) no ponalty shall be inqiosod under this sub-section ufion 
. any person assessable under section 42 as the agent 
of a person not resident in British India for failure 
to furnish the return required under section 22 
unless a notice under sub-section (2) of that section 
or under section 34 has been served on him. 

(2) if the Income-tax Offioer, the Appellate Assistant 
Commissioner or the Commissioner, in the course of any proceed- 
ings under this Act, is satisfied that the profits of a registered 
Arm have been distributed otherwise than in accordance with the 
shares of the partners as shown in the instrument of partnership 
registered under this Act governing such distribution, and that 
any partner has thereby returned his income below its real amount, 
he may direct that such partner shall, in addition to the income- 
tax and super-tax, if any, payable by him pay by way of penalty 
a sum not exceeding one and a half times the amount of income- 
tax and super-tax which has been avoided, or would have been 
avoided if the income returned by such partner had been accepted 
as his correct income; and no refund or other adjustment shall be 
claimable by any other partner by reason of such direction. 

(3) No order shall be made under sub-section (1) or sub- 
section (2) unless the assessee or partner, as the case may be, 
has been heard, or has been given a reasonable opportunity of 
being heard. 

(4) No prosecution for an offence against this Act shall be 
instituted in respect of the same facts on which a penalty has been 
imposed under this section. 

(5) An Appellate Assistant Commissioner or a Commissioner, 
who has made an order under suivsection (1) or sub-section (2), 
shall forthwith send a copy of the same to the Income-tax Officer. 

(6) The Income-tax Officer shall not impose any penalty 
under this section without the previous approval of the Inspecting 
Assistant Commissioner. 

Penalty for'conoealment of mcomeor improper distribution 

of profits. 

Note.— (1) If the I.T.O., A.C. or Commissioner is 
satisfied that an assessee has 

(a) Concealed any particulars of his income, or 
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(b) has given deliberately inaccurate particulars 

showing thereby a smaller income, or 

(c) failed to file a return under section 22(1) or 

22(2), or 34, 

(d) failed to submit accounts under section 22(4), or 

(e) failed to submit other evidence under section. 

23(2) in support of the return, he will inj- 
pose a penalty up to 1^ times the tax 
avoided, in addition to income-tax and 
super-tax payable by him, in case of (a), 
(b), (d) and (e) above; and in case of (c) 
above, in addition to income-tax and super- 
tax payable, times thereof. 

(2) If the profits of a registered firm have been shared 
otherwise than in the partnership registered with I.T.O. 
and that has resulted in the reduction of the total income 
of a partner who has filed a return, a penalty will be im- 
posed in addition to the income-tax and super-tax payable 
by him, which will be upto \\ times the amount of income- 
tax and super-tax which has been avoided and other 
partners will not be entitled to any refund or adjustmtnt. 

(3) Before penalty is imposed, a notice to the assessee 
is essential and he must he given an opportunity to be 
heard (Banarsi Das vs. C.I.T., Punjab, 1936, I.T.R. 217). 

(4) In case of a person who has failed to comply with 
a notice under section 22(2) or section 34, a penalty of 
Rs. 25 will be imposed on him (not exceeding Rs. 26) even 
though he may prove that there is no assessable income. 
[Section 28(1) Proviso (6).] 

(5) In case of a person having total income less thail 
Rs. 3,500 and in case of non-residents, penalty cannot be 
imposed unless notice under Section 22(2) has been served. 
In other words, compulsory return is not effective in such 
cases. A lenient treatment is given. [Section 28(1) pro- 
vi8o(a) and (r).] 
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(6) In case of a person having total income above 
Rs. 3,500, a penalty can be imposed upon him for his 
failing to comply with the public notice under Section 
22 ( 1 ). 

In other words, compulsory return in such cases is 
really effective. 

(7) If penalty has been imposed, then, on the same 
facts, no prosecution lies. [Section 28(4).] 

(8) I.T.O. shall obtain previous approval of the 
Inspecting A. C. before imposing any penalty. 

(9) Notice to impose a penalty under Section 28 may 
be as follows : — 

Whereas you have eoncealed the particulars of the income of 
the Company and have furnished inaccurate particulars of such 
income in the return filed by you for the year ending Slst March, 
1936, inasmuch as the income received from the borrowers amount- 
ing to Rs. 12,890 w'as not added by you to the income shown in 
the Profit and lioss statement for the year, but credited directly 
to the Recovery Fund Account, you are to show iiause on 18th 
June, 1938, at 1 p.m. why a penalty under section 28(c) be not 
imposed on you or why you should not be prosecuted under section 
52 of the Indian Income-tax Act, 1922. 

(10) When Appellate Tribunal is formed. Commis- 
sioner’s power under this section will cease. (See part II) . 

(11) If an assessee, in a return, “ deliberately furnish- 
ed inaccurate particulars ” and then submits a revised 
correct return, the assessee will not be absolved from the 
liability under this penalty section. (C.I.T., Madras vs. 
A.R.A.L.A., Arunachallam Chettiar, 1932, 6, I.T.C. 58.) 

(12) If proceedings are illegal, penalty cannot be 
levied. 

On an assessee, I.T.O. served a notice under section 
34. The assessee took no notice and the I.T.O. assessed 
him under Section 23(4). The assessee applied under 
Section 27 and I.T.O. rejected it. The assessee appealed 
to the A.C. and the latter found that no valid notice was 
served; the Commissioner, notwithstanding this, assessed 
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him under Section 34. It was decided that the proceed- 
ings were illegal. (Sheik Abdul Kader Marakayar and 
Co., vs, C.I.T., Madras, 1928, 2, I.T.C. 372) 

In Nagin Chand Shiv Sahai vs, C.I.T., Punjab, 1938, I.T.R. 
534, the High Court observed: ‘‘The petitioner before us avers 
that the word “income^* as used in this section means money ^ 
received by the assesste and does not refer to any deductio^i or 
exemption claimed by him under the provisions of the Income 
Tax Act. In other words, he contends that the word ‘income’ has 
been used in this section in its popular sense. The income-tax 
authorities, on the other hand, maintain that the word ^ income'^ has 
been used in this section in a much wider sense and it connotes the 
assessable figure arrived at after accounting for all the legitimate 
deductions and exemptions ... In order to determine the true 
connotation of the term ‘income’ as used in the Income Tax Act 
it will be necessary to refer to the various sections in which this 
term has been used. Section 2(15) defines the term ‘total in(‘A)me’ 
as “total amount of income, profits and gains from all sources to 
which this Act applies computed in the manner laid down in 
Section 16.” Section 3 determines all the income, profits or gains 
chargeable to income-tax. Section 4 lays down that the Income 
Tax Act applies to all income, profits or gains, as described or 
comprised in Section 6. Section 6 enumerates the various heads 
of income chargeable to income-tax and Sections 7 to 12 describe 
the method in which the income under the various heads is to be 
computed. For example. Section 9 dealing with property. Section 
10 dealing with business. Section 11 dealing with professional 
earnings and Section 12 dealing with other sources determine the 
methods of computing the income under various heads after 
making the allowances specified therein. Then follow certain 
exemptions which specify the items of income which are not 
subject to income-tax. Section 16 lays down the method of 
computing the total income of an assessee. Section 22(2) provides 
for the return of income to be submitted by the assessee and Sec- 
tions 23(1) and (3) authorise the Income-Tax Officer to assess the 
total income and determine the sum payable by an aasessee on the 
basis of his return. It would thus appear that the word 
‘income’ in all these sections has not been used in its dictionary 
meaning, but in a technical sense. These sections are then 
followed by section 28 which^ as stated above, is a penal section 
and provides for a saf^^ard against false returns. . . •” 
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8m. 29. When any tax or penalty ia 4lite in oonaotpionoa of 
any order passed under or in pursuance of this Act, the Inoomot 
tax Offteer shall serve upon the assessee or other person liaMe to 
pay such tax or penalty a notice of demand in the prescribed form 
specifying the sum so payable. 

(1) A demand notice should be sent even if no demand 
has been made. This is to give an opportunity of appeal 
(para. 101. I.T.M.) 

(2) When the tax payable is determined, the I.T.O. 
shall serve on the assessee a notice of demand in the 
prescribed form. 

(3) Mistake in the notice of demand through inadver- 
tence can always be corrected. (Pratap Chandra Gan- 
guly, 1932, 4, I.T.C. 418.) 

(4) There is no time limit prescribed for serving 
notice but it is understood that it should be done as early 
as possible. 


Sec. 30. (1) Any assessee objecting to the amount of income 
anessed under section 23 or section 27, or the amount of loss 
computed under section 24 or the amount of tax determined under 
section 23 or section 27, or denying his liability to be assessed 
under this Act, or objecting to a refusal of an Income-tax OfBcer 
to register a firm under section 26A or to make a fresh assessment 
under section 27, or objecting to any order under sub-section (2) 
of section 25 or section 25A or sub-section (2) of section 26 or 
section 28, made by an Income-tax Offloer or objecting to any 
penalty imposed by an Income-tax Officer under sub-section (6) 
of section 44E or sub-sociion (5) of section 44F or sub-section (1) 
of section 46, or objecting to a refusal of an income-tax Officer to 
allow a claim to a refund under section 48, 48 or 49F, or to the 
amount of the refund allowed by the Inoomo-tax Officer under any 
of those sections, and any assessee, being a company, objecting 
to an order made by an Inoomo-tax Officer under sub-section (1) 
of section 28A, may appeal to the Appellate Assistant Commissioner 
i^inst the assessment or against such refusal or order: 

Provided that no ifiipeal shali lie against an order under nib- 
seotion (1) of section 46 unless the tax has bean paid: 
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Provided further that where the partners of a firm are in- 
dividually assessable on their shares in the total income of the 
firm, any such partner may appeal to the Appellate Assistant 
Commissioner against any order of an Income-tax Officer deter- 
mining the amount of the total income or the loss of the firm or 
the apportionment thereof between the several partners, but in 
respect of matters which are determined by such order may not 
appeal against the assessment of his own total income: 

Provided further that a shareholder in a company in respect 
of which an order under section 23 A has been passed by an Income- 
tax Officer, may not in respect cf matters determined by such 
order appeal against the assessment of his own total income. 

(2) The appeal shall ordinarily be presented within thirty 
days of receipt of the notice of demand relating to the assessment 
or penalty objected to or of the intimation of the refusal to ppss 
an order under sub-section (1) of section 25A, or to register a 
firm under section 26A or of the date of the refusal to make d 
fresh assessment under section 27 or of the intimation of an order 
under sub-section (1) of section 23 A or under sections 43, 49 or 
49F, as the case may be; but the Appellate Assistant Commissioner 
may admit an appeal after the expiration of the period if he is 
satisfied that the appeiiant had sufficient cause for not presenting 
it within that period. 

(3) The appeai shali be in the prescribed form and shail be 
verified in the prescribed manner. 

Appeal to Appellate A.C. 

Note. — (1) when a person is dissatisfied about : — 

{a) amount of income assessed under sec. 23 or 2/, 
or (ft) amount of loss computed under sec. 24, 
or (c) amount of tax determined under sec. 23 or 27 
or {d) I.T.O’s contention making him liable to be 
assessed, 

or {e) I.T.O.’s refusal to register a firm, 
or (/) I.T.O.’s refusal to re-open eayparte assessment, 
or {g) penalty imposed for failure to intimate about 
discontinuance of business, etc. , 
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or (h) I.T.O.’s order determining whether H. U. F. 
has actually partitioned or not, 

or (i) any assessment on successor to or predecessor 
of a business, 

or (j) any penalty under Section 28, 
or (k) any penalties consequent upon wilful failing to 
make deductions at source, 

or (/) penalty due to non-submission of statement of 
securities asked for by the I.T.O., 

or (m) penalty for non-payment of tax, 
or (n) I.T.O.’s refusal to allow refund under Section 
48 or 49 ; or the amount of the refund allowed, 
or {o) an order passed by I.T.O. assessing individual 
shareholders on the undistributed income of 
the company, 

then an apfeal against assessment, refusal, or order can 
he made. 

(2) no appeal lies against penalty for non-payment of 
tax unless tax has been paid. 

(3) Appeal shall be in the prescribed form and to be 
verified in the prescribed manner. 

(4) Plea not taken before I.T.O. cannot be raised in 
appeal. (Karamchand vs. C.I.T., Lahore, 1931, 5, 
I.T.C., 313.) 

(5) There are conflicting decisions about admitting a 
new matter in the form of additional ground of appeal, 
after an appeal has been admitted. Since the amendment 
of 1939, new grounds of appeal can be admitted if the 
omission is not wilful or unreasonable. 

(6) A defective appeal may be rejected by A. C. with- 
out calling upon the appellant to rectify the defect. 

(7) An appeal must be made within 30 days of the 
receipt of the notice of demand. 
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(8) A.C. has the power of extending the time limit 
in exceptional cases. 

(9) The time taken in obtaining a copy of I.T.O.'s 
order will be added to the 30 days. 

In Ram Rakha Mai and Sons, Ltd., rs. C.I.T., 
Punjab, 1937, I.T.R. 137, the Lahore High G6urt 
observed : — 

“We are of opinion that an Assistant Commissioner lias no 
authority under that sub-section to admit a new matter raised in 
the form of an additional ground of appeal after an appeal has 
once been admitted, whether within the period prescribed therefor, 
or after its expiry. All that he can do under this enabling pro- 
vision is to admit an a])peal for the first time even if it is presented 
after the iieriod prescribed therefor. At first sight, this proposi- 
tion may look startling but a reference to the provisions relating 
to appeals under the Code of Civil Procedure will make our m(‘an- 
ing (dear. The jieriod of limitation for presenting such appeals is 
lirescribed in the Schedule appended to the Indian Limitation Act. 
In the main A(‘t, section 5 has been enatded to confer authority 
upon the appellate Courts to admit appeal in certain circumstnces 
even after the expiry of the period of limitation prescribed there- 
for. In spite of the power so vested in the appellate Courts, the 
legislature has specially provided in rule 2 of Order XLI for the 
admission of additional grounds of appeal and has enabled the 
appellants to urge any ground not taken before, by leave of the 
court. The disc^retion vested in the courts in this matter is not 
(circumscribed within those limits, within which it is hedged under 
section 5 of the Limitation Act. No such provision, however, 
has been made in the Income-tax Act which relating to the 
matters expressly dealt with therein is self-contained. It would 
be clear, therefore, that when once a memorandum of appeal has 
been jjut in under section 30, no new matter can be raised after- 
w’ards. We, accordingly, hold that the Assistant Commissioner’s 
refusal which is being challenged in this question, was warranted 
by law.” 

The Oudh case differs from the above. In C.I.T., 
U.P. and C.P. vs, Behari Lall-Ram Chandra, 1937, 
I.T.R. 417, Srivastava C.J., observed: — 

F. 5 
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“We are inclined to think that the Assistant Commissioner 
exercised his discretion in refusing to admit the additional grounds 
of appeal mainly because he was of opinion that the application 
for filing additional grounds of appeal was governed by the 30 
days’ rule of limitation laid down in section 30(2) of the Act. 
We are definitely of opinion that this view is incorrect. In the 
present case the original appeal was admittedly filed within the 
prescribed period of limitation. The law does not contemplate 
two appeals against the same order. One appeal having already 
been filed, the application for the consideration of additional 
grounds of appeal cannot in any sense be regarded as an appeal 
governed by the rule of limitation laid down in Section 30. There 
is no rule of limitation prescribed for filing additional grounds. 
Such grounds date back to the date of the original appeal, of 
which when admitted, they become a part. The additional 
grounds of appeal can, therefore, be filed at any time before the 
appeal is decided.” 

Appeal against I.T.O’s assessment on “preYious year” 

On the Illustration on page 71, if the I.T.O. finally 
makes the assessment as given, then the assessee should 
appeal to A.C. under section 30 on the following 
grounds ; — 

Illustration 78. 

(1) That the method of computation of loss as adopted 
by I.T.O. is not correct. 

(2) That on proper consideration of the facts, it would 
appear that the unabsorbed depreciation would be 
Rs. 9,000. 

(3) That the assessment of loss is otherwise bad in 

law. 

*(4) That the appeal is not time-barred in as much 
as copy of the order for which application was made on 
24.3.40 was obtained on 27.3.40. 

•Note; — ^It would be time-barred if the appeal is made on a 
date subsequent to 26th April, 1940, for it must be made within 
30 days. 
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8«e. 31. (1) TIm Apptllato AMistmt Conmiissioner shall fix 
a day and plaoe for the hearing of the appeali and may from time 
to time adjourn the hearing. 

(2) The Appellate Assistant Commissioner may, before dis- 
posing of any appeal, make such further inquiry as he thinks fitr 
or cause further inquiry to bo made by the income-tax Ofiioer. 

(2A) The Appellate Assistant Commissioner may, at the 
hearing of an appeal, allow an appellant to go into any ground 
of appeal not specified in the grounds of appeal, if the Appellate 
Assistant Commissioner is satisfied that the omission of that 
ground from the form of appeal was not wilful or unreasonable. 

(3) In disposing of an appeal the Appellate Assistant Com- 
missioner may, in the case of an order of assessment — 

(a) confirm, reduce, enhance or annul the assessment, and, 

in the case of an assessment on a firm or association 
of persons, authorise the Income-tax Officer to 
amend accordingly any assessniMit made on any 
partner of the firm or any member of the associa- 
tion, or 

(b) set aside the assessment and direct the Income-tax 

Officer to make a fresh assessment after nuking 
such further inquiry as the Income-tax Officer thinks 
fit or the Appellate Assistant Commissioner may 
direct, and the Income-tax Officer shall thereupon 
proceed to make such fresh assessment and deter- 
mine where necessary the amount of tax payable on 
the basis of such fresh assessment. 

cr, in the case of an order refusing to register a firm under 
section 26A or to make a fresh assessment under section 27, 

(c) confirm such order, or cancel it and direct the Income- 

tax Officer to register the firm or to make a fresh 
assessment, as the case may be, 

or, in the case of an order under sub-section (2) of section 25 or 
sub-section (1) of section 23A or sub-section (2) of section 26 or 
section 48, 48 or 48F; 

(d) confirm, cancel or vary such order, 

or, in the case of an order under sub-section (1) of section 

25A, 

(e) confirm such order or canoe! it and either direct the 

Income-tax fMlleer to make further inquiry and pass 
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a frash ordar or to make an assessment in the manner 
laid down in sub*eection (2) of section 25A| 
or, in the case of an order under section 28 or sidi^eotion (6) of 
section 44E or sub>saction (5) of section 44F or sub»section (1) 
of section 46, 

(f) confirm or cancel such order or vary it so as either to 

enhance or reduce the penalty; 

or, in the ease of an appeal against a computation of loss under! 
section 24, 

(g) confirm or vary such computation; 

Provided that the Appellate Assistant Commissioner shall 
not enhance an assessment or a penalty unless the appellant has 
had a reasonable opportunity of showing cause against such 
enhancement. 

Provided further that at the hearing of any appeal against an 
order of an lncome*tax Officer, the Income-tax Officer shall have 
the right to be heard either in person or by a representative. 

Hearing of Appeal by Appellate A. G. 

Note. — (1) Assistant Commissioner shall fix a day 
and place for the hearing of the appeal. 

(2) Assistant Commissioner before disposing of the 
appeal may make further enquiry. 

(3) In disposing of an appeal, Assistant Commis- 
sioner may 

{a) in the case of an order of assessment , confirm, 
reduce, enhance, annul the assessment, and in 
the case of an assessment on a firm or asso- 
ciation of persons, authorise I.T.O. to 
amend any assessment made on any partner 
or member thereof, 

or (&) in the case of an order of assessment, set aside 
the assessment and direct the Income-tax 
Officer to make a fresh assessment after fur- 
ther enquiry. 

or (c) in the case of an order refusing to register a 
-firm under section MA or to make a fresh 
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assessment under section 27, confirm such 
order or cancel it and direct the Income-tax 
Officer to register the Firm or to make a 
fresh assessment, 

or {d) in the case of an order under section 25 {2), 
or 23A{1), or 26(2), or 43, 49, or 49F , confirm, 
cancel or vary such order,. , • 

or {e) in the case of an order under section 25A{1), 
confirm or cancel the order, and either direct 
I.T.O. to make further enquiry or to make 
an assessment according to Sec. 25A(2). 

or (/) in the case of an order under section 28 or 
44E{6), or 44F{5), or 46{l), confirm or can- 
cel such order or to vary it enhancing or 
reducing the penalty, 

or (g) in the case of affeal against commutation of 
loss under section 24, confirm or vary such 
computation. 

(4) Assistant Commissioner, when hearing the appeal, 
cannot assess a source of income which was not assessed 
at all by the Income-tax Officer. (Jagernath Therani vs. 
C.I.T., Bihar, 1925, 2 I.T.C. 4.) 

(5) No appeal lies against the appellate orders of the 
Assistant Commissioner except where there has been 

(1) objection by the assessee to an order passed 
by him under section 28, 

or (2) enhancement of assessment under Section 31(3) 

or (3) enhancement of penalty imposed under section 
28, 

or (4) enhancement of penalty imposed under section 
44E(6), 44r(5); otherwise the assessee’s remedies are: — 

(1) petition to the Commissioner (section 33). 

(2) reference to High Court (section 66) if a ques- 

tion of law is involved. 
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(6) Assessee’s appearing before Assistant Commis- 
sioner is not essential for Assistant Commissioner’s deci- 
sion. A.C. should consider the appeal on its merits and 
take the decision. 

(7) When filing an appeal, all points should be ex- 
haustively mentioned, as fresh objections will not be 
entertained by the A.C. if they are wilful or unreasonable. 

(8) Acopy of A.C.’s orders can be had on application. 

(9) I.T.O. has the right to be present or being repre- 
sented when appeal is heard. 

(10) No new evidence may be brought up before the 
A.C. unless permitted by him. As he has got powers 
to make enquiries before disposing of appeals, it is reason- 
able to admit fresh evidence. 

(11) The A.C. must state facts and give reasons for 
his findings. Where he omits to do so, he fails to perform 
his duty (Ram Pratap, vs. C.I.T., Lahore, 1930, 3 
I.T.C. 362). 

(12) Under section 31 proviso, it is not necessary for 
the A.C. to give notice that he proposes to enhance the 
assessment to a particular figure or to disclose the materials 
on which enhancement is proposed. (C.I.T. Rangoon, 
vs. E. M. Chettyar firm, 1930, 4 I.T.C. 111.) 

In the case of Abdul Qayam & Co., vs. C.I.T. , TJ.P., I.T.R. 
Oudh, 1933, 376, it was observed : “The assessee made an applica- 
tion to the Income Tax Officer under section 27 of the Act, and 
that application was decided on 12th September, 1931. The 
Income-tax Officer found no reason to re-open the case, and 
rejected the application. Thereafter, on 8th October, 1931, the 
assessee appealed to the Assistant Commissioner under Section 30(1) 
of the Act. That appeal was dismissed by the Assistant Commis- 
sioner of Income-tax on the merits on 28th January, 1932. The 
assessee thereupon applied to the learned Commissioner of Income- 
tax under sections 33 and 66(2) of the Act, raising a number of 
points which were dealt with in detail by the learned Commissioner 
of Income-tax. In the end, he held that no order had been made under 
section 31 of the Act, and that no reference lies to this court 
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There is authority in a ruling reported in A.K.A.C.T.V.V. 
Chettyar vs. Commissioner of Income-tax for the proposition that 
when an Income-tax Officer refuses to make a fresh assessment 
under section 27, as was the case here, an appeal does lie to the 
Assistant Commissioner under section 30(1) of the Act. However 
that may be, there was, as we have said already, an appeal to the 
Assistant Commissioner, who decided it on the merits. Since, 
rightly or wrongly, there was an appeal to the Assistant (iimmis- 
sioner of Income Tax, and a decision by him, there was certainly 
an order made under Section 31 of the Act and to that extent we 
differ from what was said by the learned Commissioner of Income- 
tax at the end of his order that is to say, we think that there was 
certainly an order made by the Assistant Commissioner of Income- 
tax under section 31 of the Act, and that therefore the learned 
Commissioner of Income-tax was wrong in thinking that there 
was no such order and that on that ground no reference could be 
made to this court.” 

Section S2. (1) Any assessee objecting to an order passed by 
an Appellate Assistant Commissioner under section 28 or to an 
order under sub>section (3) of section 31 enhancing his assess- 
ment or a penalty imposed under section 28 or sub-section (6) 
of section 44E or sub-section (5) of section 44F may appeal to 
the Commissioner within thirty days of the date on which he was 
served with notice of such order. 

(2) The appeal shall be in the prescibed form, and shall he 
verified in the prescribed manner. 

(3) In disposing of the appeal the Commissioner may, after 
giving the appellant an opportunity of being heard, pass such 
orders thereon as he thinks fit. 

Appeal to Commissioner 

(1) No appeal lies against the appellate orders of the 
Assistant Commissioner except where there has been, 

(a) objection by the assessee to an order passed 

by him under section 28, 

or (b) enhancement of assessment under section 31(3), 

or (c) enhancement of penalty imposed under section 
28. 
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or (</) enhancement of penalty imposed under section 
44E(6), 44F(5); otherwise, the assessee’s remedies are: — 
(^) petition to the Commissioner (section 33), 

(n) reference to High Court (section 66), 

(2) There is no appeal against the Commissioner except 
in the form of a reference to the High Court on a point 
of law. 

(3) Appellate powers under section 32 will cease when 
Tribunal comes. (See Part II). 

Section 7>3>. (1) The Commissioner may of his own motion 
call for the record of any proceeding under this Act which has 
been taken by any authority subordinate to him or by himself 
when exercising the powers of an Appellate Assistant Commis- 
sioner under sub-section (5) of section 5. 

(2) On receipt of the record the Commissioner may make such 
inquiry or cause such inquiry to be made and, subject to the 
provisions of this Act, may pass such orders thereon as he 
thinks fit: 

Provided that he shall not pass any order prejudicial to an 
assessee without hearing him or giving him a reasonable oppor- 
tunity of being heard. 

Power of revision. 

Note. — (1) The Commissioner may revise the records 
of any proceeding under this Act taken by any authority 
subordinate to him. 

(2) The Act does not, by its wordings, contemplate 
petition. But revision petitions have become a part of 
the general practice. 

(3) “An order under section 33, merely declining to 
interfere is not an order ‘prejudicial to the assessee.’ ” 
(I.T.M.). 

(4) In C.I.T., Madras vs. Sheikh Abdul Kader, 1928, 2 I.T.C. 
372, Srinivas Ayangar, J., observed: — “Under the revisional 
powers, it is clear that the authority revising can only do that 
which the original authority could have done or ought to have 
done.” Though the power under section 33 is called “the power 
of review”' in the marginal note to the section, the real jurisdiction 



SECTION 38 


391 


given under the section is not by way of review, but by way of what 
is generally known as revision or superintendence, and such power 
cannot be regarded as being large than the power of appeal. 

(5) If any point of law arises from the Commissioner’s 
review then reference on such points of law can be made. 

(6) Powers of revision will cease when Tribunal comes . 
fSee Part II). 

Draft Petition. 

Illustration 79. 

To The Commissioner of Income-Tax, 

Subject— ’Petition under Section 66, read with Section 
33 of the Income Tax Act. 

Against the assessment for the year . 

The Petition of under section 66, 

read with section 33 of the Income-tax Act against the 

assessment for the year ...respectfully showeth as 

follows : — 

(1) That the petitioner carries on his business as a 
contractor of buildings, roads, etc. 

(2) That the petitioner was served with a notice under 
section 22(2) of the I.T. Act for filing the return of income 
and the petitioner filed his return of income from the con- 
tracts of works which had been finished as it is not possible 
nor his practice to value the stock of unfinished contracts 
every year. 

(3) That the learned I.T.O. issued notice under section 
22(4) and 23(2) and the petitioner complied with the same 
and while producing the account books, the petitioner ex- 
plained to the learned I.T.O. that he should not apply a 
flat rate to the turnover as it would not be fair to the peti- 
tioner as the petitioner can ascertain his actual profit on 
a contract only when the contract is finished. 

(4) That the learned I.T.O. did not accept the peti- 
tioner’s contention and has applied a flat rate of to 

the turnover and has thus prejudiced his case greatly. 

F. « 
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(6) That the petitioner filed an appeal against the 
said assessment but the learned Appellate Assistant Com- 
missioner has dismissed the appeal on the grounds that... 

(6) That the lower authorities have wrongly framed 
the assessment due to a wrong interpretation of the law 
and the following points of law do arise from the order 
of the Appellate A.C. of I.T. for decision. 

(a) Whether on the facts of the case the learned I.T.O. 
could legally direct the valuation of the stock of unfinished 
works of the petitioner. 

(b) Whether on the facts of the case the learned I.T.O. 
could legally apply a flat rate of profit under section 
13 of I.T. Act, even though the profit or loss on the parti- 
cular contract work could be deduced from the books of 
accounts usually kept from year to year when the said 
works were finished. 


Prayer. 

It is therefore prayed that the learned Commissioner 
may kindly be pleased to review the assessment in question 
and modify the said assessment under section 33 of the 
I.T. Act, or the Commissioner may be pleased to refer the 
points of law raised above to the Honourable the Chief 
Court of Oudh at Lucknow for decision for which refer- 
ence fee of Rs. 100 is enclosed herewith. 

Draft Petition. 

Illvstration 80. 

Re: Sultanganj Saw Mills, Ltd., 

Sultanganj. 

Sir, 

Revision petition under section 33, I. T. Act. 

(1) Your petitioner begs to state that under section 23(4) the 
petitioner company has been assessed on a profit of Rs. 7,000 the 
total tax on which unounts to Rs. 950, for the assesmnent year 
1936-30. 
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(2) That the company appealed to the A.C. under section 30 
to cancel the I.T.O’s order passed under section 27. 

(S') That Assistant Commissioner rejected the appeal. The 
company is unable to pay the tax. 

(4) The company now prays that under section 33 of the Act 
your honour may be pleased to review and revise the assessment. 
The grounds are as follows : — 

(t) That in past years the petitioner company readily 
responded to the notices under sections 22(4) & 23(2). 

(ii) That the assessee failed to comply with section 22 on 
account of the manager lying seriously ill for a long 
time and having failed to take the necessary step 
to have extension of time for audit of its books, etc. 

(Hi) That the assessment is much too heavy which will be 
obvious to you from the following particulars: — 

(a) P & L a/c. 31/3/33 Loss Es. 2,526 

(h) „ 31/3/34 lioss Es. 1,612 

(c) ,, 31/3/36 Loss Es. 296 

(5) The company as a result of the previous two years P & L 
accounts, had been let off by I.T.O. with nil assessment. 

(6) The company is going from bad to worse and now the 
company cannot pay the assessed tax unless the company is wound 
up. 

(7) That no notice was given to the company under sec. 22(4). 

(a) Though it may not be obligatory on the I.T. Officer, it is 
now a convention and usual practice for us to get that notice. 

(b) The company, according to previous yearns experience, 
was expecting a notice under section 22(4) for which satisfactory 
materials were being made ready. Unfortunately for the peti- 
tioners, section 23(4) was brought into operation on the company 
and no opportunity was given to the company for satisfying the 
I.T.O. under section 22(4). . 

(8) That it is an ex parte assessment without giving the com- 
{mny an opportunity to produoe uoominte lor tiie sat^s£aoti«u of the 

r.T.o. 
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Illustration 8L 


Draft (Mar 


Indian Income-tax Act, 1922, revision order under section 33, 
Sultanganj Saw Mills, Ltd. 

This is an application asking for revision of the order of tlie 
Assistant Commissioner, dated 30th June, 1937, passed in appeal 
against the I.T.O’s order under section 27 refusing to re-open the 
ex parte assessment for 1935-36 made under section 23(4) for non- 
compliance with section 22(2) of Income-tax Act. 

The facts of the case are that the applicant was duly served 
with a notice under section 22(2) for the assessment year 1935-36. 
The assessee applied for time for submission of return and it was 
granted till 15th of September, 1935. But on the adjourned date, 
the return was not submitted and another application for further 
extension of time wauS made but was rejected on 26th September, 
1935. The assessee did not file the return of his income till 18th 
March 18, 1936. On April 20, 1936, an assessment was made under 
section 23(4) on an estimated income of Rs. 7,000, to a tax of 
Rs. 950. The assessee applied under section 27 on the ground 
that the manager of the company was seriously ill and that no 
reply to his application for further extension of time was received 
by him. Both the grounds were considered by the I.T.O. and 
they were found untenable and the application was accordingly 
rejected ; then, the assessee preferred an appeal against Income-tax 
Officer’s order under section 27, and the Assistant Commissioner 
rejected the appeal. In the above circumstances, I see no reason 
to interfere with the validity of the assessment as made under 
section 23(4) but as to its quantum, I think the assessment is much 
too high considering the facts that in previous years the incomes 
of the company from the same sources were found to be unassess- 
able. I would therefore reduce the estimate of income from 
Rs. 7,000 to 2,000 and direct that the assessment be revised ac- 
cordingly and a revised demand notice be issued at once. 


Commissioner of Income-tax. 


Bombay, 

11th November, 1937. 

Copy with connected records forwarded to the assessee for 
information. 


Seetiofi 34. (1) If in Mnseiiumoe of definite informatien 
wrliieh Hae come into his possession the Income-tax Officer dte- 
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covers that income, profits or gains chargeable to income-tax have 
escaped assessment in any year, or have been under-assessed, or 
have been assessed at too low a rate, or have been the subject 
of excessive relief under this Act the Income-tax Officer may, in 
any case in which he has reason to believe thid the assessee has 
concealed the particulars of his income or deliberately furnished 
inaccurate particulars thereof, at any time within eight years, and 
in any other case at any time within four years of the emf of that 
year, serve on the person liable to pay tax on such income, profits 
or gains, or, in the case of a company, on the principal officer 
therecf, a notice containing all or any of the requirements which 
may be included in a notice under sub-section (2) of section 22, 
and may proceed to assess or re-assess suoh income, profits or 
gains, and the provisions of this Act shall, so far as may be, apply 
accordingly as if the notice were a notice issued under that sub- 
section : 

Provided that the tax shall be charged at the rate at which 
it would have been charged had the income, profits or gains not 
escaped assessment or full assessment, as the case may be. 

Provided further that when the income, profits or gains 
concerned are income, profits or gains liable to assesnnent for a 
year ending prior to the commencement of the Indian Income-tax 
(Amendment) Act, 1939, or where the assessment made or to be 
made is an assessment made or to be made on a person 
deemed to be the agent of a non-resident person under 
section 43, this sub-section shall have effect as if for the 
periods of eight years and four years a period of one year were 
substituted. 

(2) No order of assessment under seotion 23 or of assessment 
or re-assessment under sub-section (1) of this section shall be 
made after the expiry, in any case to which clause (c) of subi 
section (1) of section 28 applies, of eight years, and in any other 
case, of four years from the end of the year in which the income, 
profits or gains were first assessable. 

Escaped Income. 

Note. — (1) The conditions to be satisfied before an 
assessment can be re-opened : — 

(а) Definite information, 

(б) Has come to his possession, 
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(c) I.T.O. discovers, 

(i) escapement, 

(ii) under-assessment, 

(m) too low a rate, 

(iv) excessive relief, 

(2) Assessment allowed of such income only. 

(3) I.T.O. must serve notice of proceedings of 
assessment : 

(a) within 8 years of the end of that year (in which 

the income has escaped assessment) in case 
of (i) concealment of income, (ii) deliberate 
returning of inaccurate particulars of 
income, 

(b) within 4 years of the end of that year where 

neither concealment is involved nor deliber- 
ate intention is involved. 

(4) If any item is allied to have escaped assessment 

in the assessment year 1939-40 i-e., within the previous 
year, say, the Revenue Account ending 31st March, 1939, 
then I.T.O. can start proceedings within 31 st March, 1944 
or 1948. (4 or 8 years as the case may be.) 

(5) This section does not give a general power of re- 
view. It is not a fishing enquiry, 

(6) “Still less is it intended that the I. T.O. should be in- 
vested with wide powers of revision or review merely because he 
has formed a mistaken impression that certain income has escaped 
assessment or been assessed at too low a rate. His powers under 
section 34 can never be used, therefore, to effect a reduction of 
tax already levied.” (I.T.M.) 

(7) Nobody other than Income-tax Officer can initiate 
proceedings. 

(8) Section 34 cannot be served merely on vague suspi- 
cion. The item allied to have escaped assessment should 
be specified by I.T.O. 
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The detailed grounds on which assessment is re-opened 
need not be mentioned in the notice. 

Sir James Grigg said: “It was put in because a great many 
fears were expressed that under the clause, as worded, even after 
it left the Select Committee, a fishing enquiry without any sort of 
information whatever was possible for the Income-tax Officer. 
That was certainly not the intention of this income-tax hdmiqis- 
tration and we put this in order to make it clear and indeed, ii* 
order to stop the Income-tax Officer froiti making purely fishing 
enquiries with no basis at all. I under.stand. Sir, that it would 
re-assure, Honourahle Members opposite even more if instead of 
the vague word ‘information’ we put in definite information. If 
that is so I am quite agreeable.” 

(9) Assessment need not be completed within the year 
(Kedarnath Kesrilal vs. C.I.T., Bengal, 1931, 4, I.T.C. 
407). This decision is inapplicable now, as, by the new 
amendment, Section 34(2), no order of assessment shall be 
made after the expiry of 8 or 4 years from the end of the 
year in which the income was first assessable. 

(10) The whole assessment is not to be re-opened : — 

(a) “He cannot re-open the original assessment as 
a whole” (Rajendra Narain Deo, vs. C.I.T., 
Bihar, 1925, 2 I.T.C. 82). 

(5) The assessment under this section is limited only 
to income profits or gains chargeable to 
income-tax that have escaped assessment 
during the assessment year (T.S.T.S. Chet- 
tyar Firm, vs. C.I.T., Burma, 1931 5, 
I.T.C. 194.) 

(c) Assessees, an H.U.F. failed to file a Return. 
I.T.O. assessed' it under section 23(4). 
Subsequently in the next year from the 
assessee’s books it was found that income 
partially escaped assessment. Notice under 
section 34 was served. Re-assessment was 
made which raised the assessment under two 
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heads money-lending and property. The 
assessee contested the assessment on the 
ground that some other heads had been as- 
sessed at too high a figure. The income-tax 
authorities held that this contention could 
not be raised in the present proceedings 
under section 34 (Satyendra Mohan Roy 
Chaudhary, etc., vs. C.I.T., Bengal, 1930, 4, 
I.T.C. 447). 

(d) An original assessment was made under Sec- 
tion 23(4). There was revision and enhance- 
ment under sections 33 and 34. Actual 
income was found to be less in appeal and it 
was decided that the Assistant Commissioner 
is precluded from granting any further relief 
to the assessee than allowing his appeal 
against the assessment of extra income and 
cannot interfere with the original assessment. 
(Seth Kashinath Bagla vs. C.I.T., U.P. 
1931, 4, I.T.C. 472). 

11. “The Income-tax Officer lias no jurisdiction to revise 
the assessment for the previous year which was completed and had 
become final. We are of opinion the assessment which he made 
was not under Section 34 hut was an attempt by one I.T.O. to go 
behind and revise the assessment made by the I.T.O. in the pre- 
vious year merely because he disagreed with his predecessor’s find- 
ings as to the amount of the assessable income. In our opinion, 
he had no jurisdiction to do so.” (U. Lu Nyo vs. C.I.T. Burma 
1933, I.T.E. 373.) 

(12) Even when an assessment is made under section 
23(4), the question of escaped income will come under 
section 34. 

In the Anglo-Persian Oil Company vs. C.I.T. , 
Bengal, 1933, I.T.R. 129, Chief Justice Rankin observed : 

“I see no way of holding that section 34 is inapplicable 
to put right an assessment which a deduction has been 
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improperly allowed. Such a case in my opipion is a case 
of income escaping assessment — not the whole income of 
the assessee but a part of it escaping assessment and there 
is nothing in section 34 which limits it to cases of non- 
disclosure by the assessee or discovery of new matter by Income- 
tax authorities or inadvertence as distinguished from erroneous 
deliberations on the part of those authorities. ^ 

Justice Panckridge’s observations in the North Britisli 
Insurance Co.’s case regarding section 34 should be read 
with interest. (See page 245). 

In Dewan Kishen Kishore vs. C.I.T., Punjab, 1933, 
I.T.R. 143, the High Court held that ‘escaped assessment’ 
referred to those cases which did not come to the notice 
of the Income Tax Officer. But in a later case in Amir 
Singh Sher Singh C.I.T., Punjab, 1935, I.T.R. 171, 
the same High Court decided to include any case of non- 
assessment whatever might have been the cause — even 
where a predecessor officer made a wrong application of the 
Act. 

In Ramjidas Mahaliram, vs. C.I.T., Bengal, 1936, 
I.T.R. 25, Justice McNair observed ; 

“In section 34, no such {viz., “in the I.T.O.’s opinion,” 
“if I.T.O. is satisfied,” “has reason to believe,” etc.) 
discretion is allowed. What is contemplated is that some 
item liable to tax has in fact escaped taxation and only 
when that fact is in existence may the income-tax authorities use 
their powers to reopen an assessment which has already been 
closed.” 

In Sir Rajendra Nath Mukerjee vs. C.I.T., Bengal 
1934. 

I.T.R. 71, the case arose when a notice was issued in April, 
1927, to Burn & Company for their return for 1926-27. A return was 
made in 1928 and the I.T.O. assessed Martin & Co. jointly with 
Burn & Co. on the basis that Martin & Co. had absorbed Bum & 
Co. Burn & Co. appealed and the High Court decided that the 
two should be separately assessed because the income of a regis- 
tered firm Martin & Co. cannot be aggregated with the income of 
a unregistered firm (Burn & Co); though person® interested in the 

F. 7 
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profits of both concerns are the same. The questions referred to 
the High Court were; — 

1. Whether proceedings can now lie against Messrs Burn 

& Co. in view of the fact that final and conclusive 
assessments have now been made on Messrs Martin 
& Co. and on their individual partners? 

2. Upon a true construction of the Indian Income-tax Act 

must not any assessment be completed within the 
year of assessment or in the event of such assessment 
not being so completed, is not the only remedy open 
to the income-tax authorities to proceed under sec- 
tion 34?’’ 

‘‘ It will be observed that under section 34, if a notice is 
served within one year after the expiry of the tax year, the sub- 
sequent assessment or re-assessment may apparently be made at 
any time after service of the notice and not necessaiily within the 
year following the tax year. It would be odd if in this case the 
assessment could be made more than a year after the expiry of tl)e 
tax year, while in the normal case, where a return is made within 
the year, the assessment could not be made a day after the expiry 
of the tax year. Their lordships do not accei)t the inference 
sought to be drawn from section 34, that it is only where income 
has escaped assessment in the tax year, or has been assessed too 
low in that year, that an assessment may be made after the expiry 
of the tax year. It may be that in the two cases to which the 
section applies if no notice is served within the year following the 
tax year, no subsequent assessment or re-assessment can be made 
of the income which has escaped assessment or been assessed too 
low, but that is not to say that in no other case can an assessment 
be made after the expiry of the tax year. 

The appellants, however, submit that this is a case of income 
escaping assessment within the meaning of section 34. Assess- 
ment, they argue, is a definite act, indeed the most critical act in 
the process of taxation. If assessment is not made on income 
within the tax year then that income, they submit, has escaped 
assessment within that year, and can be subsequently assessed only 
under section 34 with its time limitation. This involves reading 
the expression has escaped assessment ” as equivalent to has 
not been assessed.” Their Lordships cannot assent to this read- 
ing. It give? too narrow a meaning to the word ^‘assessment” 
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and too wide a meaning^ to the word escaped/^’ That the word 
assessment is not confined in the statute to the definite act of 
making an order of assessment appears from section 66 which 
refers to the course of any assessment/^ To say that the income 

of Burn Co. which in eTanuary, 1928, was returned for 
assessment and which was accepted as correctly returned, though 
it was erroneously included in the assessment of Martin & 
Co. has ‘'escaped’’ assessment in 1927-28 seems tq their 
Lordships an inadmissible reading. The fact that section 84 
requires a notice to be served calling for a return of income which 
has escaped assessment strongly suggests that income which has 
already been duly returned for assessment cannot be said to have 
escaped ” assessment within the statutory meaning. Their 
Lordships find themselves in agreement with the view expressed 
in Lachhiram Basantlal vs, CommissioneT of Income-tax, Bengal, 
by the learned Chief Justice (Rankin) at page 118: “Income 
has not escaped assessment if there are pending at the time pro- 
ceedings for the assessment of the assessees’ income which have 
not yet terminated in a final assessment thereof.” It may be that 
if no notice ( ailing for a return under section 22 is issued within 
the tax year then section 34 provides the only means available to 
the Crown of remedying the omission, but that is a different 
matter. 

Their Lordships find it sufficient for the disposal of the appeal 
to hold, as they do, that the income of Burn & Co. did 
not “ escape assessment ” in the year 1927-28 within the mean- 
ing of section 34 and that consequently the serving of a notice 
within the year 1928-29 was not an essential pre-requisite of a valid 
assessment of that income. As there is no other time limit pres- 
cribed, or necessarily implied, in the Act, the assessment of 8th 
November, 1930, was therefore not out of time, and the first 
question was correctly answered by the High Court in the affir- 
mative and the third question in the negative.” 

The Act has given immense powers to the I.T.O. 
The Executive Officer should possess these powers for effi- 
cient and quick discharge of his duties. But what is 
required in equal or greater measure is the consideration 
of the accounts by the I.T.O. The I.T.O. has to be fully 
acquainted with the working of the various methods of 
accounting systems and principles and he should have the 
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patience and readiness to appreciate the business aspect 
also. The I.T.O. is not within his competence to question 
the procedure of keeping accounts — particularly mercan- 
tile. If after due consideration the accounts are accepted 
and assessment made thereupon, it is entirely meaningless 
if at a later stage their own decision is questioned by 
themselves. The power to reopen assessment is given 
by the section but it should be more or less a dead letter in 
the larger interests of business. The real intention is to 
punish dishonesty. The full force of the section should 
be brought into operation in cases of dishonesty but the 
section should not be so used that there is no finality of 
an assessment. Every precaution, care and pain should 
be taken by the I.T.O. and sympathy and help given so 
that the business man may do his own business without 
his having to worry about income-tax matters for any 
length of time. A thorough scrutiny of the accounts 
should be done and the case should be completed once for 
all. 


Section 35. (1) The Commissioner or Appellate Assistant 
Commissioner may, at any time within four years from the date 
of any order passed by him in appeal or in the case of the Commis- 
sioner, in revision under section 33 and the Income-tax Officer 
may, at any time within four years from the date of any assess- 
ment order passed by him on his own motion rectify any mistake 
apparent from the record of the appeal, revision or assessment, 
as the case may be, and shall within the like period rectify any 
such mistake which has been brought to his notice by an assessee: 

Provided that no such rectification shall be made, having 
the effect of enhancing an assessment unless the Commissioner, 
the Appellate Assistant Commissioner or the Income-tax Officer, 
as the case may be, has given notice to the assessee of his inten- 
tion so to do and has allowed him a reasonable opportunity of 
being heard. 

Provided further that no such rectification shall be made of 
any mistake in any order passed more than one year before the 
eommenoement of the Indian Income-tax (Amendment) Act, 
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(2) Wliare my such rsetificattoii has flic sffset of nahicing 
the assessmsnt, the inomie^tax Officer shall make any refand 
aihich nuqf be thte to such assessee. 

(3) Where any such rectification has the effect of enhancing 
the assessment, the lnoome>tax Officer shall serve on the assessee 
a notice of demmd in the prescribed form specifying the sum 
payable, md such notice of demand shall be deemed to b^ issued 
under section 29, and the provisions of this Act shall apidy 
accordingly. 


Rectification of mistake. 

Note. — ( 1) This section gives power for rectification 
of mistakes. 

“ The power conferred upon the Commissioner or Assistant 
Commissioner or Income-tax Officer by section 35 to rectify a 
mistake, whether on his own motion or on the application of the 
assessee, is confined to the rectification of mistakes patent from 
the facts or documents which were before him when he passed his 
revisional, appellate or original assessment order as the case may 
be. This section does not confer on officers a general power of 
review or authorise any assessee to introduce any new facts in 
connection with the said assessment. An Income-tax Officer 
should not correct mistakes in cases that have been dealt with by 
the Assistant Commissioner on appeal or the Commissioner in 
revision without a reference to the A.C. or the Commissioner as 
the case may be.” (I.T.M.) 

(2) Orders under this section cannot be appealed 
against. This section is for correction of mistake and 
not for revision of his order. 

(3) In case a mistake is detected in the revenue 
account ending 31st March, 1940, i.e., in the assessment 
year 1940-41 and assuming that the notice of demand was 
served on 10th June, 1940, then the I.T.O. is required to 
complete the rectification by 9th June, 1944. 

(4) If rectification involves enhancement of assess- 
ment, previous notice must be given to the assessee. 

(5) Modifications as per Part II. 
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SMtion 36. In the determiiiatiim of ttie omoimt of tax or of 
a rtf uml inyable under this Aet, fraotione of an anna less than 
six pies shall be disregarded, and fractions of an anna equal to 
or exceeding six pies shall be regarded as one anna. 

Tax will be calculated to the nearest anna. 

Section 37. The incoffle*tax Officer, Appellate Assistant 
Conrmriissioner and Commissioner shall, for the purposes of this 
Chapter, have the same powers as are vested in a Court under the 
Code of Civil Procedure, 1908, when trying a suit in respect of 
the following matters, namely: — 

(a) enforcing the attendance of any person and examining 

him on oath or affirmation; 

(b) compelling the production of documents; and 

(c) issuing ccmmissions for the examination of witnesses, 
and any proceeding befcre an Income-tax Officer, Appellate 
Assistant Commissioner or Commissioner under this Chapter shall 
be deemd to be a ‘‘judicial proceeding” within the meaning of 
sections 193 and 228 and for the purposes of section 196 of the 
Indian Penal Code. 

Power to call for personal attendance of assessee. 

Note. — (1) This section gives Income-tax Officer, 
Assistant Commissioner and Commissioner the powers of 
a court or a judge for the purposes of, 

(a) enforcing the attendance of any person and 

examining him on oath, 

(b) Compelling the production of documents, and 

{c) issuing commissions for the examination of 

witnesses. 

(2) The penalty for disobeying is the same as for the 
summons issued by a civil court. 

(3) The assessee can apply for a process and cite 
J.T.O. as witness for the latter to disprove the correctness 
of the assessee’s accounts. The object of sec. 37 is to 
elicit information on some specified matters. When the 
I.T.O. invokes the provision of the section and when he dis- 
covers new materials against the assessee and uses them as 
his own in a court of law, he places himself in the position 
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of a witness. The assessee has now the right of cross- 
examining him just as a witness. Generally this position 
arises when the assessee answers I.T.O. on specified points 
under sec. 23(3) but still the assessment is not made and 
furthermore, a notice under sec. 37 is issued to the assessee. 

(4) It was contended before us that under the provi- 
sion of Section 37 of the Income Tax Act, the Income-tax 
Officer should have issued a commission for the examina- 
tion of the books of the press at Gwalior. Section 37 of 
the Act, however, does not give such power : apparently 
it gives power only for the examination of witnesses. We 
agree that it would have been useless to issue a commission 
to examine the manager of the factory as a witness at 
Gwalior : for, without the books, or a copy thereof, such 
examination would be futile. (Bhiwani Sahai Bishambar 
Dayal vs. C.I.T. Punjab, 1936, I.T.R. 222.) 

(5) Assessee need not personally attend for examina- 
tion except when he is required under section 37 in which 
case he is bound to appear personally. 

(6) In Lalmohan Shaha vs. King Emperor, 1927, A.I.R. 
Calcutta, 724, the petitioner produced certain books be- 
longing to his firm to explain the accounts to the I.T.O. 
It was found that these books were false account books. 
The petitioner was prosecuted for having Committed an 
offence under sec. 196, I.P.C. He was convicted and fined 
and detained till the rising of the Court. Sir Provas 
Mitter argued on behalf of the assessee before the High 
Court that he could not be convicted under sec. 196 having 
regard to sec. 37 of the I. T. Act. He pointed out that for 
the purposes of Sections 193 and 228 of the I.P.C. , the 
proceeding would be deemed to be a judicial proceeding but 
not for the purposes of sec. 196; sec. 37 being a penal sec- 
tion would have to be construed strictly and as there is 
no mention of sec. 196 in sec. 37 of the I. T. Act, it could 
not be applied. The conviction and sentence were set 
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aside. Since this case, the section 37 has been amended 
to include sec. 196 also. The Income Tax Officer has, 
therefore, the powers of a Court under the Code of Civil 
Procedure for the purposes of : 

(a) enforcing the attendance of any person and 

examining him on oath, 

(b) Compelling the production of documents, 

(c) issuing commissions for the examination of 

witnesses ; 

and the proceeding before the I.T.O., A.C. or Commis- 
sioner will be judicial proceeding within the meaning of 
sections 193, 196 and 228 I.P.C. Regarding the Calcutta 
High Court’s above decision, the criticism that sec. 193 
was quite sufficient to cover the offence of the petitioner, 
appears to be incorrect. The law has been misunderstood, 
for, section 193 refers to giving (which means oral) or 
fabricating false evidence and sec. 196 refers to the use of 
that evidence. The petitioner committed an offence 
strictly under sec. 196 by using that false evidence hence, 
the Calcutta High Court judgment is the correct law. 

(7) Where under section 37 the assessee’s personal 
attendance is requisitioned, what is the legal position of 
the authorised pleader or representative? Can both be 
present legally? The answer is in the affirmative. 

(8) In some cases where the assessee wants to substan- 
tiate his own case by summonnig other parties, it is the 
assessee then who can apply under sec. 37. 

(9) Modifications as per Part II. 

Section 38. The Income-tax Officer or Assistant Commis- 
sioner mavi for the purposes of this Act, — 

(1) require any firm, or Hindu undivided family to 
furnish him with a return of the mendwre of the 
ilmi, or of the manager or adult male members of 
the family, as the case may bo, and of their 
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(2) require any person whom he has reason to beiieve to 

be a trustee, guardian, or agent, to furnish him with 
a return of the names of the persons for or of whom 
he is trustee, guardian, or agent, and of their 
addresses; 

( 3 ) require any assesses to furnish a statement of the 

names and addresses of all persons to whom he has 
paid in any year rent, interest, commission, royalty 
or brokerage, or any annuity not being an annuity 
taxable under the head ‘Salaries’, amounting to 
more than four hundred rupees, together with parti- 
culars of all such payments made. 

Power to call for information. 

Note. — (1) Income-tax Officer or Assistant Commis- 
sioner will have the power to call for certain information 
from any individual, firm, Hindu undivided family, 
trustee, guardian, agent, etc. 

(2) Statement to be furnished for payments exceeding 
Us. 400. 

Section 39. The income-tax Ofiicer or Assistant Commis- 
sioner, or any person authorised in writing in this behalf by the 
Income-tax Officer or Assistant Commissioner, may inspect and, 
if necessary, take copies, or cause copies to be taken, of any regis- 
ter of the members, debenture-holders or mortgagees of any com- 
pany or of any entry in such register. 

Power to inspect register of members of companies 

The Income-tax Officer or Assistant Commissioner or 
any person authorised by them will have the power to 
inspect the register of members of any company. 

Section 40. In the case of any guardian, trustee or agrnit 
cf any person being a minor, lunatic or idiot or residing out of 
British India (all of which persons are hereinafter in this section 
included in the term beneficiary) being ratitled to receive on 
behalf of such beneficiary any income, pronto or gains chargeable 
under titis Act, the tax shall be levied upon and recoverable fromj 
su(di guardien, trustee or agent, m the oase may be, in like 
F. 8 



408 INCOME-TAX LAW AND ACCOUNTS 

maiNMr and to tite same amount as it ureuld bo loviablo upon and 
reoovontbto from any suoh bonofloiaiy if of full age, sound mind, 
or resident in British India, and in direct receipt of such income, 
profits or gains, and ail the provisions of this Act shall apply 
accordingly. 

Provided that in the case of a beneficiary being a person 
residing out of British India the tax may bo levied upon and 
recovered from him direct. 

Note. — ( 1) If Guardian (of a minor), 

Trustee (of a lunatic or idiot), 

Agent (of a non-resident) is entitled to receive any 
income on behalf of the above mentioned beneficiaries, then 
tax shall be levied upon the Guardian, Trustee and Agent. 

(2) According to the old Act, the Guardian, Trustee 
and Agent would be chargeable if they were in receipt of 
income. But now by the new Act, they would be charge- 
able if they are entitled to receive — ^whether they actually 
receive or not. 

(3) Persons primarily liable to tax are minor, lunatic, 
idiot or non-resident and these are the beneficiaries. 

(4) Agent in this section has the force of a legal agent 
(Indian Contract Act). 

(5) When a trust is created, the property vests in the 
Trustee and the legal owner is the Trustee according to the 
Indian Trust Act. 

(6) Other non-residents will come under section 42 (if 
the case is one under section 42). 

(7) Some questions are common to both sections 40 
and 41. 

(8) This is an enabling section which means that the 
authorities are not prevented from proceeding under other 
sections at their option. 

(9) Income from prc^rties or securities, etc., held 
under Trust. (Sections 40 and 41.) 
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Where any “property” (in the widest sense, but 
excluding a business) is held under Trust, the owner of that 
property, for the purposes of the Income-tax Act, is the 
beneficiary and the income is the income of the beneficiary. 
The Act does not permit of double taxation ; in the case of 
Trusts, viz., once in the hands of a trustee and again in 
the hands of a beneficiary. Under these sections, the 
guardians, trustees, agents. Courts of Wards, etc., are 
required to pay tax on income, profits or gains received* by 
them on behalf of beneficiaries in the same manner and 
to the same amount as the beneficiaries themselves. t 

The following instructions should be followed in the 
assessment of such income : — 

(A) In eases not falling under section 40 or 41, the 
Trustee is merely to be regarded as an Agent. Receipt 
(actual or notional) of the income by him, or accrual of 
the income to him, is equivalent to receipt by or accrual 
to the beneficiary. Whether the income be distributed or 
allowed to accumulate, the beneficiary is to be assessed in 
respect of it. There is no provision for taxing the Trustee 
in respect of it. The beneficiary may, of course, apply for 
any refund that may be due. The Trustee cannot do so. 

(B) In cases falling under section 40 or 41, the position 
i.s the same except that the Act here provides for recovery 
of the tax from the Trustee. («) Where the Trustee holds 
the entire fro'perty in the widest sense of the beneficiary, 
the assessment should be made on the Trustee, the tax will 
be recovered from him and he may apply for refunds. 
The assessment will be made as though the income from 
the trust property were the total income of the Trustee. 
The assessment will of course be quite distinct from that 

* This word “ received ” should now be “ entitled to receive.” 

fProvided that the shares are determinate; otherwise it 
will be taxed at the maximum rate. 

It is difficult to cite any case not falling within sections 40 
and 41. 
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on any other income in respect of which the same person 
may be Trustee and from that on the Trustee’s own indi- 
vidual income, (b) If the Trustee does not hold the entire 
froperty of the beneficiary , the assessment on the total 
income of the beneficiary will be made in the name of the 
beneficiary and the tax in respect of so much of the income 
as is received by the Trustee will be recovered from the 
Trustee, who may also apply for any refund due in respect 
of such part of the income, which refund will be calculated 
with reference to the total income of the beneficiary. These 
instructions are equally applicable alike {a) where the 
Trustee simply receives dividends, interest on securities 
or other income on behalf of, and pays such income to the 
beneficiary, and (b) where he receives dividends, interest, 
or other income on behalf of the beneficiary and pays a 
fixed sum out of the income to the beneficiary. If the 
balance of such income accumulates for the benefit of the 
beneficiary, it is to be regarded as his income of the 
year in which it accrues or arises to or is received by the 
assessee. 

Income from business conducted bv Trustees. — 

Where a business is conducted by a Trustee or Trustees on 
behalf of beneficiaries, the assessment is to be made on the 
Trustee or Trustees conducting such business, whether 
section 40 or 41 is applicable or not. If there are Trustees, 
they should be treated as an association of individuals (see 
judgment of the High Court, Lahore, in Hotz Trustees 
vs. Commissioner of Income-tax, Punjab, Reference 
No. 8 of 1930). The tax will be assessed on and recovered 
from the Trustee. In the hands of the beneficiary or bene- 
ficiaries, the income of a business thus conducted by 
Trustees will not be taxed again. [Section 14:{S) (c).] It 
will, therefore, be treated exactly as though it were a share 
of the profits of an unregistered firm. Its inclusion in 
his total income may raise the rate of tax leviable on the 
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remaining income of a beneficially or render that income 
liable to super-tax. The Trust income in the hands of the 
beneficiary should not itself be subjected to super -tax a 
second time, if it has borne super-tax in the hands of the 
Trustees, though legally it is liable to be so subjected. 
Similarly, where the income of a Trust is from sources 
other than business and the trustees are assessed to Income- 
tax and Super-tax on the total income of the trust, super- 
tax should not be levied a second time on what a beneficiary 
might get from that income as his share. 

If such a business is conducted by a single Trustee, 
the same principles will be applied. 


Income from Properties (widest Income from Business 

sense excluding business) conducted by Trustees, 

held under Trust. I 

Whether under section 40 or 41, 
or not, assessment to be 
made on the Trustee or 
Trustees. 


In cases not falling. under Section In cases failing under Section 
40, or 41 Assessment to be made 40 or 41, Assessment to be 

on the beneficiary and refund to be made on the Trustee and 

claimed by the beneficiary as refund to be claimed by 

he is the owner. the Trustee. 

Section 41. (1) In the case of income, profits or gains charge* 
able under this Act which the Courts of Wards, the Administrators- 
General, the Ofllciai Trustees or any receiver or manager (includ* 
ing any person whatever his designation who in fact manages 
property on behalf of another) appointed by or under any order 
of a Court, or any trustee or trustees ivpointed under a duly 
executed trust deed, (including the trustee or trustees under any 
Wakf deed which is valid under the Mussalman Wakf Validating 
Act, 1813), are entitled to receive on behalf of any person, the 
tax shall be levied upon and recoverable from such Court of Wards, 
Administrator-General, Official Trustee, receiver or mani^ or 
trustee or trurtees, in the like nunner and to the same amount 
as it would be leviidMe vtfion «td recoverable from the person 
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OR tlMse behalf such income, preflts or gains are receivable, and 
all the provisions of this Act shall apply accordingly. 

Provided that where any such income, profits or gains or any 
part thereof are not specifically receivable on behalf of any one 
person, or where the individual shares of the persons on whose 
behalf they are receivable are indeterminate or unknown, the tax 
shall be levied and recoverable at the maximum rate: 

Provided further that when part only of the income, profits 
and gains of a trust is chargeable under this Act, that proportion 
only of the income, profits and gains receivable by a beneficiary 
from the trust which the part so chargeable bears to the whole 
income, profits and gains of the trust shall be deemed to have been 
derived from that part. 

(2) Nothing contained in sub-section (1) shall prevent either 
the direct assessment of the person on whose behalf income, 
profits or gains therein referred to are receivable, or the 
recovery from such person of the tax payable in respect of such 
income, profits or gains. 

Note. — (1) Such Assessment in the hands of the 
Trustee should be quite distinct from (a) his own personal 
assessment on firm, (6) income arising from other trust of 
which he may also be a trustee. 

(2) Court of Wards, Administrator General, Official 
Trustee or Receiver or Manager appointed by or under any 
order of a court, or any trustee or trustees appointed under 
a duly executed trust deed including trustees under any 
Wakf deed, e.q.. Trustee for Debenture-holders or Trustee 
under a will. 

(3) Where the Trustee is assessed to S/T, the share 
of the same income when brought into the beneficiary’s 
personal assessment should not be subjected to S/T again, 
though the Act does not mention any exemption. 

(4) Agents need not be in actual receipt of profits. 
Tafic to be levied on what they are entitled to receive on 
behalf of any person. 

(5) In Mrs. Saldhana ts. C.I.T., Madras, 1932, 6, 
LT.C. 114, on the death of Mr. Saldhana, the widow be- 
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came the guardian of her minor children and she carried 
on the estate of the deceased consisting of coffee planta- 
tions, house properties and a firm. The widow was get- 
ting one-third share and the children two-thirds from the 
firm. It was decided that a single assessment should be 
made on the widow on the entire income derived from the 
business carried on by her. Thus, assessment was made 
under section 10(1) — section 40 is not a bar to such an 
assessment. 

(6) Where individual shares in the trust income is 
indeterminate or unknown or the income is not specifically 
the income of a beneficiary, the assessment will be at the 
maximum rate, i.e-, 30 pies. 

In other cases, the income will be assessed at the rate 
applicable to the individual beneficiary as if assessment has 
been made directly on the beneficiary. The rate is not to 
be computed by the total income of the trust. If a trustee 
is in receipt of Rs. 4,000 divisible equally between 4, tax 
payable by him is nil. 

(7) It may be more easy and convenient to assess the 
beneficiary directly under Sub-section (2). 

(8) If shares of beneficiaries are ascertainable, refund 
will be allowed. If not, refund will not be allowed. 

(9) Sections 40 and 41 are not charging sections but 
only enabling sections, so that trustees and guardians can 
be assessed if the Income-tax Officer so requires. 

In Hotz Trust of Simla vs. C.I.T., Punjab, 5, I.T.C. 
8., the trustees under a testamentary disposition deed of 
trust carried on the business of the testatrix. The benefi- 
ciaries were only entitled to a specified share of profits and 
were not competent either to hypothecate their interest or 
sell it to any outsider. The trustees were assessed as an 
association of individuals. It was decided that the assess- 
ment was in order and that section 40 was a machinery 
section for the collection of tax in special cases and had no 
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bearing on such case as the trustees were liable to be assess- 
ed in respect of the hotel business under the general 
provisions of the Act. 

Is Section 40 realty enabling section^ 

Can a notice he served on a lunatic ? 

(10) The words “including any person whatever his 
designation who in fact manages property on behalf of 
another” in the Act clearly include the case of an 
Executor. 

(11) Income of private religious endowments may 
come under this section if there is a trustee under a duly 
executed Deed. 

(12) Mutwalli is not a trustee. Justice Costello ob- 
served in the case of Hossen Kasam Dada, 1937, I.T.R. 
196. 

“When once it is declared that a particular property is wakf, 
the ripht of the wakif is extinguished and the ownership is trans- 
ferred to the Almighty. The curator, whether called Mutwalli 
Sajjdanishin or by any other name, is merely a manager. He is 
certainlj' not a trustee as understood in the English system. 

Therefore in no sense could it be said that Hossen 

Kasam as a Mutwalli of the two Wakfs was a partner with himself 
and other persons in partnership.” 

Mr. S. P. Chambers said. — 

“Under the sections as now redrafted (the section in 
question is 41 clause 44), the trustees can only be charged 
at the rate applicable to each beneficiary, so that — if I 
can give an example — if there is a trust and the income is 
Rs. 10,000 per annum, in the past the rate was the rate applicable 
to Es. 10,000. If there are six beneficiaries entitled in equal 
shares to that income, no income-tax would be charged on that 
whatever because each beneficiary would have an income of less 
than Es. 2,000 — this is, of course, assuming that they had no 
other income. In that way I think the change does give consider- 
able relief to beneficiaries of trustees. Perhaps I ought also to 
mention the case, which has been mentioned ratKer frequently 
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during tite diflonssions of triikffi. I understand that under the 
Islamic law a man may transfer assets irrevocably to trustees and 

apply that income for the benefit of human beings Section 

41, under which the trustees are not assessable, as such, in their 
own names and for any truAt as a whole. They are assessable only 
in the sense of an agent for the ultimate beneficiaries and are 
liable to tax only to the extent that the beneficiaries can be taxed. 
In effect, we are treating the trustees in the same way as we treat 
an employer. We ask them to pay the tax on behalf of the 
beneficiaries.” 

Section 42. (1) All income, profits or gains accruing or 
arising whether directly or indirectly, through or from any busi- 
ness connection in British India, or through or from any property 
in British India, or through or from any asset or source of income 
in British India, or through or from any money lent at interest 
and brought into British India in cash or in kind shall be deemed 
to be income accruing or arising within British India and where 
the person entitled to the income, profits or gains is 
not resident in British India, shall be chargeaMo to 
income-tax either in his name or in the name of 
his agent, and in the latter case suoh agent shall be deemed to 
be, for all the purposes of this Act, the assossee in respeet of suoh 
income-tax : 

Provided that where the person entitled to the income, 
profits or gains is not resident in British India, the inoome-tax 
sc chargeable may be recovered by deduction under any of the 
provisions of section 16 and that any arrears of tax may be 
recovered also in accordance with the provisions of this Act from 
any assets of the non-resident person which are, or may at any 
time oeme within Britidi India. 

Provided further that any such agent, or any person who 
apprehends that be may be assessed as suoh an agent, may retain 
out of any money payable by him to suoh non-resident person a 
sum equal to his estimated liaMlity wider this s ub s e ct wn, and 
in the event of any disagreement brtween the non-residmt person 
and such agent or person as to the amount to be so retained, such 
agent or person may aeoure from the lnoome4ax OfRoer a oerti- 
lloate stating the amount to be so retained psMBng final settlement 
of the liaMHty, and ttw eartiflaate so o bta in e d shidl be Ms warrant 
for retaining ^t amount 

F. 9 
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ProvUed furtiMr that the meiHit raeoveraMe from aiiah 
agent or person at the time of final eettlement shall not exoooci 
the amount speoified in such eertifloate except to the extent to 
which such agent or person may at such time have in his hands 
additional assets of suoh non-resident person. 

(2) Where a person not resident or not ordinarily resident 
in British India, carries on business with a person resident in 
British India, and H appears to the Income-tax OfRoer, that owing 
to the close connection between such persons the course of business 
is so arranged that the business done by the resident person with 
the person not resident or not ordinarily resident produces to the 
resilient either no profits or less than the ordinary profits which 
might be expected to arise in that business, the profits derived 
therefrom or which may reasonably be deemed to have been de- 
rived therefrom, shall bs chargeable to income-tax in the name 
of the resident person who shall be deemed to be, for all the pur- 
poses of this Act, the assessee in respect of such income-tax. 

(3) In the case of a business of which all the operations are 
not carried out in British India, the profits and gains of the busi- 
ness deemed under this section to accrue or arise in British India 
shall be only sooh profits and gains as are reMonaUy attributaMs 
tp that part of the operations carried out in British India. 

Note. — (1) Eesidents and Non-residents both are 
liable under this section. 

(2) The object of this section is to catch profits not 
received in British India. 

, (3) All income, profits or gains arising, 

(a) through or from amy bimiress connection in 
British India, or 

^ (&) through or from any property in British India', or 

^<;) ittoofUgh or from any asset ox source of Income 
in British India, or 

t^ro]u|fh or froiQ an^ lent at interest and 

brouLght India in Cjash or in kjipd 

' deemed? 'ifeo^.'be- income :/#rifingi,.wil^ia 
British India, 
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(4) Non-resident is chargeable to inccme-tax either 
in his own name or in the name of his a^ait. In Maharaja 
of Benares, Sir Aditya Narain Singh’s case (1938, I.T.R. 
217), it was decided that the agent alone could be charge- 
able to tax. The new Act amends it and provides that 
either the non-resident principal or the resident agent can 
be regarded as assessee. 

(5) Non-resident may or may not be a British subject. 

(6) The decision in Currimbhoy’s Case is inoperative 
and such interest on money comes under taxation. 

(7) Income need not arise in British India — but busi- 
ness connection must exist. 

(8) Property is used in the widest sense. Sir George 
Rankin observed : “There is nothing in the sub-section to 
exclude from its scope any of the six classes of income 
mentioned in section 6 of the Act.” 

(9) It has to be seen whether business connection (not 
necessarily business) exists. 

In C.I.T., Bombay, vs. Metro Goldwyn Mayer, Ltd., 1939 
I.T.E. 176, it was decided “That a single transaction would not 
fall within this section. If a manufacturer of a motor car in 
England or America sells it to a customer in India, there is no 
doubt a business connection in relation to that sale between the 
maniifachirer and the purchaser and the manufacturer probably 
makes a profit but no body would suggest that in re.spect of the 
profit on that single transaction he is liable to pay British Indian 
income-tajc. I think there must be some element of ciontinuity 
in the relationship.” 

(10) Notice under Section 22(2) may be served either 
upon the non-resident or upon the resident agent. The 
agent is to be finally decided upon when actual assessment 
under section 23 is to be made. 

(11) Agent in this connection refers to one who by 
business reiaitionsbip with the non‘-resident principal has 
beotHUe . so^ It is nbt necessarily a case of an agent 
appointed as such under the Indian Contract* Act. 
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(12) Section 42 does not require the agent to be in 
actual receipt of money. 

Section 42(2) — When a person who is not resident or 
not ordinarily resident carries on business with a resident, 
the resident shall be chargeable to tax as assessee. 

Section 42(3) — This sub-section is not an amendment 
but it is a new provision. In a business where all operations 
are not carried out in British India, that portion of profits 
which is reasonably attributable to the O'peration in British 
India, shall be deemed to arise in British India. 

No deduction is allowed on account of manufac 
turing expenses in the case of goods manufactured outside 
British India and sold in British India (In Portsaid 
Salt Association, Ltd., 6 I.T.C. 123). After the new 
section 42(3), this ruling is superseded. 

The Section 42 is one of the outstanding sections of 
the Income-tax Act. Where a non-resident carries on a 
business, etc., in British India through an agency, the 
question does not present any difficulty and the profits are 
already assessable. . It is particularly designed for the 
special purpose of catching profits which may arise 
any where to a non-resident or a resident (the 
new Act has deleted any special mention of non- 
residents) through or from any business connection 
or any property or any asset or source of income 
or any money lent at interest and brought into 
British India. The Act has thus been cast far and wide 
and it is hardly conceivable that any income can now 
escape. The most important thing to note is whether any 
income comes within (a), (6), (c), or {d) above. If the 
income comes under that, the income is assessable. The 
questions whether the owner is a resident or not, whether 
tkB income has arisen or accrued in British India or out- 
side are irrelevant questions. 
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The question of consignment business carried on by 
a non-residwit is difficult. Consignment business should 
be within the purview of this section, as the ownership 
and control of the business property and stock rest with 
the non-resident and as such he should be deemed to be 
trading in India. It should be exempt from the operation 
of this section where the Agent in India can prove that his 
stock has been purchased outright in U. K. and therefore 
the non-resident has only trading connection with India 
but not trading in India. 

The question as to what is trading in and what is 
trading with, is a very subtle question requiring a careful 
analysis. Indeed, it is extremely difficult to give any acid 
tests but a commercial man ought to understand with some 
degree of accuracy what transactions and operations or 
devices or agency -arrangements will make it trading in. 
One may even imagine a case where some sort of an agency 
exists but still it is not trading in India. Whenever there 
is a purchase and sale, there is at once a relationship of 
trading with India but as has been pointed out by the 
Metro Goldwyn’s case that there must be some “continuity 
in the relationship’’ and a significant part to be played in 
the transaction. 

Sometimes businesses are carried on under organisa- 
tional devices. Consider the case of a non-resident company, 
say, Thornton Co., Ltd., who sets up a Thornton (India) 
Co., Ltd.,' in India. The latter is a separate entity for 
legal purposes and in some instance it has been seen that 
when they make purchases from their parent company in 
foreign countries, the invoices are heavily loaded with the 
bulk of anticipated profit leaving a very small margin of 
profit to accrue in India. When the accounts of Thornton 
(India), Ltdl, will be examined, probably a small profit 
Or some Idss will be shown. Leaving the Indian assessee, 
the I.T.O.’s next step should be to catch the non-r^id^t 
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company but many such companies will escape either by 
showing (1) that it carries on consignment business pure 
and simple or (2) that outright sale was effected in foreign 
country and as such it is neither directly nor indirectly 
carrying on any business in India. 

Illustration 8£. 

A Birmingham firm sells some motor cars to a person 
in India but receives payment in U. K. 

Is this trading in India? No. It is trading with 
India. Profit made by the firm is not therefore taxable. 

Illustration 83. 

The Birmingham firm sells to a person in British 
India through any agent in British India who receives the 
payment. The Birmingham firm would be considered to be 
trading in India and he is taxable under secfion 4(1) (c) as 
profits arise in British India. Section 42 will not apply. 

Illustration 8A. 

If the Birmingham firm, instead of receiving payment 
through the agent, stipulates payment in U.K., then the 
agent in British India is assessable to the extent of mer- 
chanting profits under section 42(3). Section 4(1) will not 
apply as profits arise in U. K. 

Illustration 85. 

The Birmingham firm sells to a person in India and 
then the Birmingham firm collects the draft through the 
Chartered Bank of India. Can the bank be deemed to be 
the agent of the Birmingham firm simply because it has 
discounted or discounts the draft ? No. The Bank, sim- 
ply for discounting, cannot be held to be agent. The bank 
in course of its banking transactions wiU always discouijif 
drafts. This c^not esUblish agency or expose the bank to 
this liability. 
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Illustration 86, 

A Calcutta merchant goes to Mysore and purchases 
sandals and sandal-products and then brings them in 
British India. Is the Mysore merchant trading in India? 
No, he is not, and therefore not taxable. 

The Select Committee Report observed : — 

change has been made in this danse; bnt in connection 
with Section 42 and Section 43 of the Act we consider certain 
difficulties which arose in the application of the agency principle 
to ‘‘Hedging and straddling” operations when these operations 
take place through a person carrying on a hona fide business as 
broker in British India and a foreign broker acting for an un- 
disclosed foreign principal. We feel that some provision should 
be inserted in the Act to ensure that the Br. Indian broker shall 
not in such a case be deemed to be an agent of the foreign principal. 
The limited time at our disposal has prevented us from making 
specific provision to this end in the Bill, but we understand that 
Government will bring forward proposals on the subject at the 
consideration stage.” 

In Currimbhoy Ebrahim & Sons, Ltd., vs, C.I.T., Bombay, 
1933 I.T.R. 341, the assessee company carried on its business in 
Bombay. It obtained a loan of 50 lacs from the Nizam of Hyder- 
abad and undertook to pay interest and capital in Hyderabad. 
In a particular year, the company paid to the Nizam’s account 
Rs. 3 lacs by way of interest on loan. The Income-tax Officer 
treated the assessee conpany as Nizam’s agent and assessed on 
Rs. 3 lacs under section 42(1). The High Court held that the 
assessee company was not the agent and that there was no business 
connection of the Nizam. On appeal, the Privy Council decided 
that (1) the interest income did not arise or accrue to the Nizam 
within British India at all and was therefore not liable to tax; 
(2) the order as to the assessee company being the agent of the 
Nizam was invalid; and (3) hence the question under section 43 
did not arise ; (4) property had the widest meaning ; (5) assessment 
in respect of Nizam’s house property in Bombay was illegal, as tax 
had already been paid by the person managing the property for the 
non-resident Nizam. 

In (3.I.T., Burma, vs. Steel Bros. Co., Ltd, 2 I.T.C. 
lift, the company was registered in England^ It was carrying 
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on large business operations in Burma and goods were shipped to 
London in raw state and then they were sold in London market. 
It was decided that though the produce was sold in London and 
money was received there still under section 42(1) read with sec- 
tion 4(1) the profits were deemed to accrue or arise in British 
India and hence taxable. 

In Board of Revenue, Madras, vs, the Madras Export Com- 
pany, 1, I.T.C. 194, a French Firm set up a branch business in 
Madras. Its business was to buy leather goods and send them to 
France. The French Finn charged a fixed rate of commission and 
thus made profits on goods sent. It was decided that the income 
on profits made by the French Firm was not taxable. 

In C.I.T., Bombay, vs. Bombay Trust Corporation, Ltd., 1930, 
4, I.T.C. 312, the liombay Trust Oc^rporation used to take loans 
from Hongkong Trust Corporation and to remit sums of money 
to the Hongkong Trust, being interest on loan. The Income-tax 
Officer served a notice on the Bombay Trust Corporation as agent 
of the Hongkong Company under section 43. It was decided by 
the Privy Council that interest was profit of Hongkong Company 
residing out of British India, but earning profits from business 
connection in British India. The Hongkong Company being in 
receipt of the income through the Bombay Company was assessable. 
It was also decided that although the term ‘agenC in section 42 
as it stood alone would mean an agent in actual receipt of the 
profits yet section 43 puts the person who comes within its terms 
artificially into the position of the agent and assessee under section 
42. 

In C.I.T., Bombay, vs. Remington Typewriter Company 
(Bombay), Ltd., 1931, 5, I.T.C. 177, P.C., Remington Typewriter 
Company of New York had branches in three places in India. The 
Remington Typewriter Company (Bombay), Ltd., was registered at 
Bombay. The American Company held all the shares of the Bombay 
Company except three which were held by the nominees. The Bom- 
bay Company was assessed to income-tax as agent of the American 
Company in respect of (1) profits made by the American Company 
upon its sales of machines to Bombay Company, (2) dividends paid 
by Bombay Company to the American Company. The Bombay 
High Court held that though the Bombay Company was to be re- 
garded as an agent of the American Company under section 43, 
it was not assessable as it was not in receipt of profits. The Privy 
Ccmncil reversed the decision and decided that any person who 
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comes within the terms of section 43 is put by that section artifi- 
cially into the position of agent and assessee under section 42(1). 

In Rogers Pyatt Shellac & Co. vs. Secretary of State for India 
(1925), 1, I.T.C. 363, an American Company had a branch office in 
Calcutta to buy gum, shellac and other Indian products and had 
a factory in TJ.P, All sales were made in America. The Com- 
pany was assessed to tax in India. There being a manufacturing 
branch it was decided that income would be taxable. 

In Pondicherry Eailw^ay Co., Ltd., vs. C.I.T., Madras (1931), 
5, I.T.C. 363, Pondicherry Co. Ltd., registered in England, owned 
a railw^ay in Pondicherry and entered into an agreement wdth S.I. 
Railw^ay for working the line. It was paid profits at their office 
in Trichinopoly (Brifisfi India) from, wdiere the agent remitted 
the profits to London (the Agent of the Pondicherry Co. being the 
same as the Agent of S.I. Eailw^ay). It w^as decided by Privy 
Council that income derived by the Pondicdierry Company from 
paymenis made by S. I. Raihvay Co. and received by the Agent 
of the Pondicherry Co. constituted profits of a business carried on 
by the Company and hence assessable. 

In N. B. Mills, Titd., a limited company carrying on tlie 
manufacture of yarn and cloth at Indore in an Indian State, the 
N. B. & Sons, a firm of Indore, wvre their managing agents under 
an agreement wdiich entitled the firm to a commission at 16 per cent 
on the net profits of the company and L9 per cent on the gross 
sale proceeds, the commission being payable annually wdien the 
accounts of the company were made up. In accordance with the 
powers conferred upon them, N. B. & Sons had opened a branch 
of the company at Cawuipore for the sale of goods in British India, 
and N. B. & Sons received their commission in respect of the 
profit made in l^ritish India. The question being whether on 
these facts the Cawnpore branch of N. B. Mills, Ltd., could be 
treated as agents of N. B. & Sons within the meaning of Sections 
42 and 43, and assessed as such. Held, that, inasmuch as the 
right of N. B. & Sons to the commission accrued upon the sales 
effected in British India the commission was in the nature of profits 
or gains accruing or arising to them through or from a business 
connection in British India within the meaning of Section 42; 
there w^as ‘business connection' between the branch at Cawnpore 
representing in British India company at Indore, and N. B* 

& Sons ; and the resident branclv at Cawnpore must accordingly 
be deemed to be the agents of N. Bt Sops withip the meaning of 
F. 10 
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Section 43 and the profits accruing in British India to N. B. & 
Sons were chargeable in the name of their fictional agents in 
British India, namely, the Cawnpore branch of N. B. Mills, Ltd. 
(N, B. Mills, Ltd., Cawnpore, 1939, I.T.K.) 

Important instructions from the I.T. Manual on 
section 42 : — 

A very important amendment has been made to sub-section 
(3) and in this connection the distinction between profits and gains 
which are assessable because they arise in British India, and the 
profits and gains which are assessable because they are deemed 
to arise in British India should be carefully noted. Thus if a 
non-resident’s business consists of buying goods in British India 
and selling them in a foreign country, he will be assessable (either 
direct!}' or thnnigh an agent) only in respect of that part of the 
profits which is attributable to the buying operations. If, on the 
other hand, the business consists of buying goods abroad and sell- 
ing them in British India the full profits and gains arise (Le., 
they are not merely deemed to arise) in British India, and are 
taxable by virtue of the provisions of section 4(1 )(c) and section 
42(3) has no application to them. 

Indian branches of non-resident firms are liable to assessment 
under the Act. In order to secure an accurate assessment in such 
cases, sections 22(4) and 37 enable an Income-tax Officer to re- 
quire the production of the balance-sheet and profit and loss account 
of the firm as a whole in addition to that of the Indian branch, 
and also to require the submission of a detailed statement of all 
the profits credited to the head office on account of transactions 
carried out on its behalf. In some instances, however, the form 
adopted for the accounts and balance-sheets of the head office or 
the Indian branch does not enable the share of profits properly 
due to the Indian branch to be gauged accurately. Eule 33 gives 
the Income-tax Officer wide powers to determine how the profits 
of the Indian branches shall in these circumstances be calculated 
and enables him to fix as the income of the Indian branch for 
assessment purposes either a percentage of the turn-over of the 
business done by the branch or, where this procedure proves un- 
suitable, an amount which bears the same proportion to the total 
profits of the business as the Indian receipts bear to the total 
receipts of the business, or in such other manner as he deems 
suitable. 
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Indian agents of non-resident firms of whicli they are not 
technically either branches or subsidiary firms are liable for the 
payment on account of their principals, of tax on their principals’ 
Indian profits under the provisions of sections 42(1) and 43 of the 
Act. It will be observed that these provisions permit the levy 
of the tax on a non-resident’s business not only where he has 
established a regular agency in India but also where he conducts 
his business regularly through a particular agent or casually 
through various agents. Tax cannot, however, be levied on any 
part of the income of a non-resident which does not accrue or 
arise, or is not received in British India, or which cannot be deem- 
ed to accrue or arise or be received in British India. No attempt 
will be made by the Income-tax Officer to deem the income of a 
non-resident to arise in British India if it is dear that the busi- 
ness operations in which he is engaged consist entirely of trading 
with British India as distinct from trading, either wholly or 
partially in British India. It is the nature of the business opera- 
tions and not that of the agency which determines liability and 
even though a person resident may regard the agency as of a 
casual nature this will not exclude the possibility of assessment 
as an agent if the non-resident either through one or more persons 
is really trading in British India. Each case will be dealt with 
on its merits and such factors as the bearing of bad debts by the 
resident, the non-existence of privity of contract between the 
non-resident principal and the principal in British India have 
to be taken into account but no one of them taken alone is con- 
clusive for general guidance. A few examples are appended but 
it must be underst(.'od that they are only for the purpose of general 
illustration and, having regard to the complexity of business rela- 
tions they cannot be comprehensive, nor must the precise wording 
in any illustration be taken as binding the Department in any case 
in which the facts warrant the taking of a different view, 

(a) B, a distiller in Glasgow sells whisky direct to A an 
importer ill Bombay. The relationship is that of 
principal and principal, and not that of principal 
and agent. Moreover, as B has no agent or connection 
in British India, he must be treated as trading with 
British India and not trading in British India, 
Even if B agreed to sell to no other person in British 
India but A, the position for income-tax purposes is 
the same provided that the selling in British India 
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is definitely A^s business and does not constitute sales 
by A on behalf of B* 

(b) A, an Indian resident and a large supplier of mill 

stores, has a monopoly for the sale in India of the 
belting of a non-resident B. A is paid commission 
bv B on all orders executed. A does not confine his 
purchases of belting to B. So long as B exercises 
any control over the pricing of the goods or the 
method by which his agent A conducts the business, 
he must be deemed to have a business connection in 
British India and is assessable accordingly, either 
directly or through an agent (which may be A or 
may be somebody else). If on the other hand, B 
sends the goods to A for sale at best prices obtain- 
able A undertaking for a commission to sell entirely 
at his discretion how he likes and to whom he likes 
and A bearing any bad debts, B is really only trad- 
ing with British India and not in British India. The 
relationship between A and B may, however, be 
closer than the mere description of the terms of the 
agreement would indicate and in that event the 
Income-tax Officer may determine that B is really 
trading in British India through an agent. 

(c) A is the Indian agent tor hardware and sundries of B, 

a British manufacturer. A receives salary and com- 
mission from B and bad debts fall on B. Here the 
position is that B is actually trading in British India 
tliruugh his employee and (luite clearly he is liable 
to tax either directly or through any person (includ- 
ing A) who can be deemed to be his agent under sec- 
tion 43. 

(d) A is a broker in British India who in the 

ordinary course of his business agrees to sell on 
commission certain standardised commodities. B, C, 
D, E and many other exporters of such commodities 
from England send their goods regularly to A who 
entirely at his own discretion and according to the 
rules of the market in which he deals sells all such 
goods sent to him at current market prices. A is 
responsible for any bad debts incurred and on the sale 
of goods remits the proceeds to B, C, D, E, etc., less 
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his regular commission. B, C, D, E, etc., are trad- 
ing with British India and not in British India. 

In all these cases A’s own commissions or profits as agent are 
of course liable to the tax whether or not he has to pay tax as agent 
in respect of his foreign principal’s pfofits. 

Non-residents whose income arises in more than one province, 
and who are assessed direct and not through statutory agents xinder 
section 43 of the Act, will be assessecd by the Income-tax Officer, 
Non-Resident Refund Circle, Bombay, who will also deal with 
applications from them for relief, whether \mder section 48 or 
under section 49 of the Indian Income-tax Act, 1922. 

Non-residents whose income arises in a single province and 
who are assessed direct and not through statutory agents under 
section 43 of the Act, will be assessed by one or more Income-tax 
Officers to whom siich assessments are specially assigned by the 
Commissioner of Income-tax. 

Section 43. Any person employed by or on behalf of a person 
residing out of British India, or having any business connection 
with such person, or through whom such person is in the receipt 
of any income, profits or gains upon whom the Income-tax Officer 
has caused a notice to be served of his intention of treating him 
as the agent of the non-resident person shall, for all the purposes 
of this Act, be deemed to be such agent: 

Provided that where transactions are carried on in the 
ordinary course of business through a broker in British India in 
such circumstances that the broker does not in respect of such 
transactions deal directly with or on behalf of non-resident prin- 
cipal but deals with or through a non-resident broker who is carry- 
ing on such transactions in the ordinary course of his business and 
not as a principal such first mentioned broker shall not ba deemed 
to be an agent under this section in respect of such transactions : 

Provided fnrltisr that no person shall be deemed to be the 
agent of a non-resident perscn, unless he has had an opportunity 
of being heard by the Income-tax Officer as to his liability. 

Anybody having business connection can be treated 

as agent. 

Where there is no agent in British India l.T.O. can 
deem the foiiewiiig three classes of persons as ag^ts for 
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tax purposes provided the I.T.O. serves on him a notice 
with the intention of treating him as an agent : — 

(1) Person employed on behalf of the non-resident. 

(2) Person having business connection with him. 

(3) Person through whom such non-resident person 

is in receipt of income. 

Note — (1) Section 43 refers to persons having busi- 
ness connection with non-residents and the section says 
nothing as to their being in receipt of profits. 

(2) The proposed agent must be given an opportunity 
of representing his views before an assessment order can 
be made. 

(3) Notice under section 43 making a person liable 
as agent need not be served year to year. It is up to the 
agent to inform the Income-tax Officer if any change has 
taken place. 

(4) This section is really machinery section for 
giving effect to section 42. 

Section 44. Where any business, profession or vocation 
carried on by a firm or association of persons has been discon- 
tinued, or where an association of persons is dissolved, every 
person who was at the time of such discontinuance or dissolution 
a partner of such firm or a member of such association shall, irt 
respect of the income, profits and gains of the firm or association, 
be jointly and severally liable to assessment under Chapter iV and 
for the amount of tax payable and all the provisions of Chapter 
IV shall, so far as may be, apply to any such assessment 

Liability of discontinued business. 

The partners of a firm or members will be jointly or 
severally responsible for the tax payable by the firm or 
association if it is discontinued. 

Section 44A. The provisions of this Chapter shall, notwith- 
standing anything contained in the other previsiotts of this Act, 
apply for the purpose of the levy and recovery of tax in the ease 
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of any person who resides out of British India and carries on busi- 
ness in British India in any year as the owner or charterer of a 
ship (such person hereinafter in this Chapter being referred to as 
the princtpal)i unless the Income-tax Offimr is satisfied that there 
is an agent of such principal from whom the tax will be recover- 
able in the following year under the other provisions of this Act. 

Liability to tax of occasional shipping. 

‘ In case of any ship carrying passengers or goods at 
ports in British India is owned or chartered by a person 
residing out of British India, the owner or the charterer 
will be taxed in the year in which the income arises. 

This section refers to tramps only. The established 
shipping companies have agents in British India and they 
are taxed in the usual way (not under this section). 

Instructions of I.T.M : — 

Occasional Shipping — {Tramp stearthers^ etc .). — (?) Only one 
person can be taxed under Chapter V-A in respect of a particular 
ship taking up passengers, live-stock or goods at ports in British 
India, and that person is the ‘‘principal’^ within the meaning of 
section 44- A. Such principal may be either the owner or the 
charterer of the ship. It will be a question of fact in each ca8C3 
ir which the ship has been chartered by the owner to another person 
whether the owner or the charterer is the principal. 

(?/) Chapter V-A is only appreciable where the principal: — 
(1) carries on business in British India as the owner or charterer 
of a ship, (2) does not reside in British India, and (3) does not 
employ an agent from whom the tax wwild be recoverable under 
section 42. 

Where there is no charterer the owner will be the principal. 
Where there is a charterer it will be a question of fact whether 
he or the owner is the principal. The business of which the profits 
are to be calculated and assessed for income-tax under Chapter V-A 
is the business of carrying passengers, live-stock or goods shipped 
at ports in British India, and the person to be taxed is the person 
(referred to in Chapter V-A, as the ^principal’) who carries on that 
business, but does not reside in British India, and does not employ 
any agent from whom the tax would be recoverable under section 
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42. Tile rriterion to be applied is, is the person to whom 

or on whose behalf money is paid or payable on account of carriage 
of passengers, live-stock or goods from a port in British India?’’ 

('in) Generally speaking, where there is what is known as a 
^Time Charter,^ under which the owners may be said to let the 
ship out to the charterer for a fixed sum for a certain period, during 
which the owners retain no further control over vessel or her move- 
ments, the owners cannot be held to he carrying on business in 
British India, or even to have a ‘business connection’ in British 
India, and are therefore not liable to Indian income-tax either 
under Chapter V-A or under section 42. 

(cc) Where, however, the ship lias been tdiariered under what 
is known as a ‘Voyage’ or ‘Trip’ Charier ihe position is different. 
Under this kind of Charter party, the charterers are practically in 
the position of brokers, who guarantee to se(‘iire a certain quantity 
of cargo for the owners at certain rates of freight. If the full 
amount of freight cannot be secured, the charterers are liable to 
make good the deficiency. Any such deficiency is to be paid by the 
charterers to the Master, on behalf of the owners, in cavsh, viinvs 
a certain percentage, at the time and place of loading in India. 
Similarly, if freight is secured in excess of that stipulated, the 
Master of the ship is to pay such exccvss to the Charterers, at the 
time and place of loading, by demand draft on the owners on 
London. The lulls of Lading are signed by the Master on behalf 
of the owners; and the cargo as soon as shipped is therefore in the 
constiuictive possession of the owners; and at their risk. The ship 
iv*^ usually consigned to ihe Charterers or their (Ujents, who look 
after its interests when in i)ort, and for doing so are paid a com- 
mission by the owners. The owners also ])ay brokerage. In such 
a (^ase, the owners are carrying on business in British India through 
their agent, the Master, who receives cargo on their behalf and 
receives and makes payments on their account in British India, 
and thus the owners having no regular or permanent agent in 
British India are liable to tax under Chapter V-A on the profits 
of the business conducted by the Master on their behalf. 

(v) If a ship has arrived in a British ^ndian port, either on 
owner’s account or under a charter and the non-resident owner, 
or the non-resident charterer, causes the ship to be chartered, or 
transfers the existing charter, or a sub-charter of the vessel 

as the case may be, such a transaction, though it does constitute 
the carrying on of business in British India by the non-resident, 
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does not of itself amount to carrying on business within British 
India as the owner or charterer of a ship within the meaning of 
Chapter V-A. But if the ship is loaded in any British Indian port 
the question whether the non-resident owner or the non-resident 
charterer is assessable to income-tax under Chapter V-A must be 
decided on the principles stated above. Whoever of these two 
persons causes the ship to be loaded with cargo, and is paid the 
freight for carrying such cargo, is the person who carries on busi- 
ness within the meaning of section 44-A. 

Section. 44B. (1) Before the departure from any port in 
British India of any ship in respect of which the provisions of this 
Chapter apply, the master of the ship shall prepare and furnish to 
the Income-tax Officer a return of the full amount paid or payable 
to the principal, or to any person on his behalf, on account of the 
carriage of all passengers, live-stock or goods shipped at that port 
since the last arrival of the ship thereat. 

(2) On receipt of the return, the Income-tax Officer shall 
assess the amount referred to in sub-section (1), and for this 
purpose may call for such accounts or documents as he may re- 
quire; and one-twentieth of the amount so assessed shall be deemed 
to be the amount of the profits and gains accruing to the principal 
on account of the carriage of the passengers, live-stock and goods 
shipped at the port. 

(3) When the profits and gains have been assessed as afore- 
said, the income-tax Officer shall determine the sum payable as 
tax therecn at the rate for the time being applicable to the total 
income of a company, and such sum shall be payable 1^ the master 
of the ship, and a port-clearance shall not bo granted to the ship 
until the Customs-collectors, or other officer duly authorised to 
grant the same, is satisfied that the tax has been duly paid. 

Return of profits and gains. 

Note : — For calculation of profits, the arbitrary rate 
has been provided in the section at 5% of the freight pay- 
able to the Principal. 

SeotioR 44C. Nothing in this Clmptm’ Nwll be deemed to 
prevent a prino^l from elatming, m the year fbitowing that in 
which any paymant has bean made on hte behalf iw do r this Chapter, 

F. 11 
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that an astessmant be made of hie Mai inoome in the previous 
year, and that the tax payable on the basis thereof be determined 
in aooordance with the other provisions of this Act, and, if he so 
claims, any such payment as aforesaid shall be treated as a pay* 
ment in advance of the tax and the difference between the sum 
so paid, and the amount of tax found payable by him shall be paid 
by him or refunded to him, as the case may be. 

Note : — Option has been given to include the profits 
in the next year and to be assessed. 

Section 44D. (1) Where any person has, by means of a 
transfer of assets, by virtue or in consequence whereof, either, 
aktne or in conjunction with associated operations, any income 
which if it were the income of such person would be chargeable 
to income-tax becomes payable to a person not resident or to a 
person resident but not ordinarily resident in British India, 
acquired any rights by virtue or in consequence of which he has 
within the meaning of this section power to enjoy such income, 
whether forthwith or in the future, that inoome shall, whether it 
would or would not have been chargeable to income-tax apart from 
the provisions of this section, be deemed to be income of such first 
mentioned person for all the purposes of this Act. 

(2) Where any person receives or is entitled to recieve, 
whether before or after any transfer of assets by virtue or in 
consequence whereof either alone or in conjunction with associated 
operations any income becomes payable to a person not resident or 
resident but not ordinarily resident in British India, any sum paid 
or payable by way of a loan or repayment of a loan or any other 
sum, being a sum which is not paid or payable for full considera- 
tion in money or money’s worth, paid or payable otherwise than as 
income, such income shall, whether it would or would net have been 
chargeable to income-tax apart from the provisions of this section, 
be deemed to be the income of the first mentioned person for all 
the purposes of this Act. 

(3) sub-sections (1) and (2) shall not apply if such first men- 
tioned person shows to the satisfaction of the Income-tax Ofifoer 
either— 

(a> that neither tfw transfer nor any assooiated operation 
nad for its puipme or for one of its purposes the 
av i i dd iw p pf IlnhWIy to tanatioii; or 
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<b) that liw tranafar md all aa a a a iata d aiMratiaiia aiara 
bana fida aommardat tnaisaetians aad awra aat 
designad for the puipoaa of avoiding liability to 
taxation. 

(4) For the purposes of this section, ‘an assooiatod operation’ 
means, in relation to any transfer, an operation of any kind effect- 
ed by any person in relation to any of the assets transferred or any 
assets representing whether directly or indirectly any of the assets 
transferred, or to the income arising from any such assets, 
or to any assets r^resenting whether directly or indirectly the 
accumulations of income arising from any such assets. 

(5) A person shall, for the purposes of this section, be deem- 
ed to have power to enjoy income of a person not resident, or re- 
sident but not ordinarily resident, in British India, if— 

(a) the income is in fact so dealt with by any person as to 

be calculated at some point of time and, whether in 
the form of income or not, to enure for the benefit 
of the first mentioned person, or 

(b) the receipt or accrual of the income operates to increase 

the value to such first mentioned person of any assets 
held by him or for his benefit, or 

( 0 ) such first mentioned person receives or is entitled to 
receive at any time any benefit provided or to be pro- 
vided out of that income or out of moneys which are 
or will be available for the purpose by reason of the 
effect or successive effects of the associated operations 
on that inconw and on my assets which represent 
that income, or. 

(d) such first mentioned person hm poww by means of the 

exercise of any power of appointment or power of 
revoeation or eflierwise to obtain for himself, 
whether with or withoM the oeiiseM of my other 
person, the ben^ial mJoynMnt of the income, or 

(e) such first mmtioned person is able, in my manner 

whatsoever and whedier directly or indirectly, to 
omtrol the rngd^tien of the ineomo. 

(6) in dcterminittg whether i peram has power to eli^ 
income Within the meming of this section, regmtl shall be had td’lM 
substantial result and effect of the transfer and Inf mseciatod 
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opwatiom, ami all bMMflts whidi miqr at any time accrue to such 
imwm as a result of the transfer and any mociated operations 
shall be taken into account irrespective of the nature or form of 
the benefits. 

(7) For the purposes of the section 

(a) the expression ‘assets' includes property or rights of 

any kind, and the expression ‘transfer’ in relation 
to rights includes the creation of those rights; 

(b) the expression ‘benefit’ includes a payment of any 
kind; 

(o) references to income of a person not resident or of a 
person not ordinarily resident in British India 
shall, where the amount of the income of a com- 
pany for any year or period has been deemed to 
have been distributed under sub-section (1) of sec- 
tion 23A, include reference to so much of the in- 
come of the company for that year or period as is 
equal to the amount deemed to have been distribut- 
ed to that person; 

(d) references to assets representing any assets, income 
or accumulations of income include references to 
shares in or obligations of any company to which, 
or obligation of any other person to whom, those assets 
that income or those accumulations are or have been 
transferred; 

<e) any body corporate incorporated outside British India 
shall be treated as if it were resident out of British 
India whether it is so resident or not. 

(8) The provisions of this section shall apply for the purposes 
of assessment to ineeme-tax and super-tax for the year ending on 
the 3l8t day of March, 1840, and subsequent years, and shall apply, 
in relation to transfers of assets and associated operations whether 
earried out before or after the eommencement of the Indian In- 
oome-tax (Amendment) Aid, 1938. 

<8) Where any person has been charged to tax on any income 
deemed to be his under the provisiens M this seotkm, and that in- 
ewne is subsequently roceivod by him, whether as inoome or in any 
other form, it shall net again be deemed to form part M his iipoonw 
for tN jNirpeses ^ thtt 
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Objects and Reasons 

This introduces a new Chapter dealing* with a particular type 
of evasion. 

One of the methods of avoiding ihe payment of tax without 
breaking the law is to transfer the assets from w^hich the income 
arises to a Company which is resident outside British India, and 
then to rtceive payments from that Company in a form and in such 
circumstances that the amounts received from the Company are 
never in fact repayable or repaid to it. The effect of these arrange- 
ments is that the real owner of the assets receives the income there- 
from indirectly and in a capital form. These receipts cannot, as 
the law stands at present, be treated as income in the hands of the 
recipient, nor, since the Company is a non-resident Company, can 
it be subjected to the ])rovisions of section 23A which deals with 
a Company which, to enable its proprietor to avoid super-tax, 
fails to distribute its income. 

It is the object of the present clause to prevent ihe loss of tax 
through such devices. It will be seen that the first effect of a 
device of this kind is that the income wdiich in reality is the income 
of a person liable to pay income-tax or super-tax or both becomes 
the income of a non-resident person (which term, of course, in- 
cludes a Comi)any) which is either not liable or liable for only a 
smaller amount of tax. By means of the loans the real proprietor 
continues to have power to enjoy the income from the assets. 

It is difficult, if not imposible, to draft a simple preventive 
clause which af skilled lawyer cannot evade. The clause has, there- 
fore, been drafted in wide teims and follows the wording of section 
18 of the United Kingdom Finance Act, 1936. Its terms are very 
comprehensive, and the net effect intended is that wherever in- 
come which really belongs to a person liable to income-tax and 
super-tax becomes by means of an artificial set of transactions the 
dncome of somebody liable to pay less tax or no lax at all, such 
income can for tax purposes be treated as the income of the person 
to whom it really belongs. 

Section 44E. (1) Where the owner of any securities (in this 
subsection ami in sub^wetion (2) referred to as Hhe owner’) agrees 
to sell or trmsfer those securltiesi and by the same or any collateral 


<a) agfoss to buy back or roocqbire the soouritiesi or 
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(b) acquires an qition, which ha subsequently exercises, to 
buy back or re-acquire the securities, 

then, if the result of the transaction is that any interest beconi* 
ing payable in respect of the securities is receivable ctherwise than 
by the cwner, the interest payable as aforesaid shall, whether it 
would or would not have been chargeable to tax apart from the 
provisions of this section, be deemed for all the purposes of this Act 
to be the income of the owner and not to be the income of any other 
person. 

(2) The references in sub-section (1) to buying back or re- 
acquiring the securities shall be deemed to include references to 
buying or acquiring similar securities, so, however, that where 
similar securities are bought or acquired, the owner shall be under 
no greater liability to tax than he would have been under if the 
original securities had been bought back or re-acquired. 

(3) Where any person carrying on a business which consists 
wholly or partly in dealing in securities agrees to buy or acquire 
any securities, and by the same or any collateral agreement — 

(a) agrees to sell back or re-transfer the securities, or 

(b) acquires an option, which he subsequently exercises, to 

sell back or re-transfer the securities, 
then, if the result of the transaction is that any interest becoming 
payable in respect of the securities is receivable by him, no account 
shall bo taken if the transaction in computing for any of the pur- 
poses of this Act the profits arising from or loss sustained in the 
business. 

(4) Sub-section ((3) shall have effect, subject to any neces- 
sary modifications, as if references to selling back or re-transfer- 
ring the securities included references to selling or transferring 
similar securities. 

(5) For the purpose of this section— 

(a) the expression ‘interest’ includes a dividend; 

(b) the expression *securities’ includes stocks and shares; 

(o) securities ^ail bo deemed to be similar if they entitle 
their holders to the same righte against the same 
pwaons as to oqdtal and interest and the same re- 
medies for the enforcement of those rights, ndlwilk- 
atanding any differeiMe in the total neminat amounts 
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^ th« respective securities or in the form in . which 
they are held or the manner in which they can be 
transferred. 

(6) The Income-tax Officer may by notice in writing require 
any person to furnish him within such time as he may direct 
(not being less than twenty-eight days), in respect of all securities 
of which such person was the owner at any time during the period 
specified in the mdioe, such particulars as he considers necessary 
for the purposes of this section and for the purpose of discovering 
whether tax has been borne in respect of the interest on all those 
securities; and, if that person without reasonable excuse fails to 
comply with the notice, he shall be liable to a penalty not exceed- 
ing five hundred rupees and to a further penalty of the like amount 
for every day after the infliction of such penalty during which the 
failure continues. 

Tilt; new sections 44E and 44r are designed to prevent 
avoidance of tax ly what are known as “hond-washing” transac- 
tions, involving the manipulation of securities so that the securi- 
ties will pass temporarily in the legal ownership of some second 
person who is cither not liable at all or liable in a lesser degree to 
tax, under such conditions that the interest on the securities is 
the income of this second person. A common form of the 
process is the sale of securities cvm interest with a simultaneous 
contract to repurchase them ex-interest. Where foreign securities 
are concerned this second person may be a foreigner resident 
abroad entitled to claim e.xemption from the tax on the interest. 
More often a financial concern in India is utilised whose computa- 
tion of profits includes the results of realising securities, so that 
the concern can profitably offer “Bond-washing” facilities to the 
owner of securities bearing fixed interest, where the owner him- 
self is not liable to taxation on the realisation of the securities. 

(Beport of the Select Committee). 

Section 44F. (1) Any person upon whom notiee is served by 
the income-tax OfReer requiring him to fumkth a statwnent of parti- 
culars relating to any securities in which, at any time during the 
period specifled in the notice he has had any beneficial interest, 
and in respect of which, within such period, either no inoome 
was ree^ved by him, or the inoome received by him was tess than 
the sum to which the inbmne would hmre amowiiMi if the ineeme 
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from such mcurities had accrued from day to day and been appor* 
tinned aooordii^iy, shall, whether an assessment to income-tax or 
super-tax in respect of his total income has or has not been made 
for the relevant year or years of assessment, furnish such a state- 
ment and such particulars in the form and within the time (not 
being less than twenty-eight days) required by the notice. 

(2) If it appears to the Income-tax Ofneor by reference to all 
the circumstances in relation to the securities of any such person 
(including circumstances with respect to sales, purchases, deal- 
ings, contracts, arrangements, transfers, or any other transactions 
relating to such securities) that such person has thereby avoided 
or would avoid more than ten per cent, of the amount of the income- 
tax or super-tax for any year which would have been payable in 
his case in respect of the income from those securities if the 
income had been deemed to accrue from day to day and 
had been apportioned accordingly, and the income so deemed 
to have been apportioned to him had been treated as 
part of his total income from ail sources for the purposes 
of income-tax or super-tax, then those securities shall be deemed 
to be securities to which sub-section (3) applies. 

(3) For the purposes of assessment to income-tax or super- 
tax in the case of any such person, the income from any securities 
to which this sub-section applies shall be deemed to accrue from 
day to day, and in the case of the sale or transfer of any such 
securities by or to him shall be deemed to have been received as 
and when it is deemed to have accrued: 

Provided that this section shall not apply if such person 
proves to the satisfaction of the Income-tax Officer that the 
avoidance of income-tax or super-tax was exceptional and not 
systematic and that there was not in his case in any of the three 
preceding years any such avoidance of income-tax or super-tax, 
or that the provisions of section 44E have been applied in his case 
in respect of such income. 

(4) if any person fails to furnish any statement or particulars 
^uired under this section, or if the Income-tax OfRpor is not 
satisfiod with any statement or particulars furnished under this 
section, the Income-tax OfRcer may make an estimate of the 
anrnunt of tN income which,' under the foregoing provisions of 
thht section, is to be deemed to form part of the person’s total 
inoome for tiie purposes of «ioeBis>tax or super-tax. 
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(5) If any pamn without roasonablo oxoum fails to fimiish 
any statsnwnt or particulars rettuirwi under this section, he shall 
be liable to a penalty not exceeding five hundred rupees, md te 
a further penalty of the like amount for every day after the inRic- 
tion of such penalty during which the failure continues. 

(6) For the purpose of this section the expression ‘securities’ 
includes stocks and shares. 

Note : — (1) This section will apply to a person who 
regularly sells out securities on the eve of declaration of 
divident or interest with the intention of buying them back 
shortly after and thus convert it to capital receipts and 
avoid tax. 

. (2) Proviso to sub-section 3, gives protection to cases 
of avoidance where it is “ exceptional and not systematic.” 

Secticn 4S. — Any amount specified as payable in a notice of 
demand under sub«section (3) of section 23A or under section 29 
or an order under section 31 or section 32 or section 33, shall be 
paid within the time, at the place and to the person mentioned 
in the notice or order, or if a time is not so mentioned, then 
on or before the first day of the seoond month following the date 
of the service of the notice or order, and any assessee failing so 
to pay shall be deemed to be in default provided that, when an 
assessee has presented an appeal under section 30, the Income-tax 
Officer may in his discretion treat the assessee as not being in 
default as long as such appeal is undisposed of: 

Provided further that where an assessee has been assessed in 
respect of income arising outside British India in a country the 
laws of which prohibit or restrict the remittance cf money to 
British India, the Income-tax Officer shall not treat the assessee 
as in default in respect of that part of the tax which is due in 
re^wot of that amount of his income which by reason of such 
prohibition cr restriction cannot be brought into British India, 
and shall continue to treat the assenee as not in default in respect 
of such part of the tax until the prohibition cr restriction is 
removed. 

Explamdion*^ — For the purposes of tliis section income shall 
be dee med to have been brought into British India if i^ has been 
utifiaed nr eouM have bean HtiMaed far the p urp o s e s of any 

F. 12 
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•xiMMlitiirt aotiMlIy ineurradl the anessM wittioot British 
iMha or if tfie inoomo whotliM’ eapitaliiod or not has boon 
broi^t into British India in any form. 

Tax when payable. 

Note. — (1) In every case for recovery of tax, the 
Income-tax Officer is responsible. Notice of demand must 
be issued immediately after assessment or revision by supe- 
rior authorities. Time, place and other particulars in the 
notice must be carefully adhered to. 

(2) When appeal under sec. 30 (not under sec. 32 or 
33) is presented, collection of tax can be postponed 
by I.T.O. 


Section 46. (1) When an assesse is in default in making a 
payment of income-tax, Officer may in his discretion direct that, 
in addition to the amount of the arrears, a sum not exceeding that 
amount shall be recovered from the assessee by way of penalty. 

(1A) For the purposes of sub-section (1), the Income-tax 
Officer may direct the recovery of any sum less than the amount 
of the arears and may enhance the sum so directed to be recovered 
from time to time in the case of a continuing default, so however 
that the total sum so directed to be recovered shall not exceed the 
amount of the arrears payable. 

(Z) The Income-tax Officer may forward to the Collector a 
certificate under his signature specifying the amount of arrears 
due from an assessee, and the Collector, on receipt of such certi- 
ficate, shall proceed to recover from such assessee the amount 
specified therein as if it were an arrear of land revenue: 

Provitfed that without prejudice to any other powers of the 
Collector in this behalf, he shall for the purpose of recovering 
the said amount have in respect of the attachment and sale of 
debts due to the assessee the pmwers which under the Code of 
Civil Procedure, a Civil Court has in respect of the attach- 
ment and sale of debts due to a judgment-debtor for the purpose 
of the recovery of an amount due under a decree. 

(3) In any area with respect to which the Commissioner has 
direoted that any ariears may be recovered by any prooess en- 
fbfoedUe for the rooovery of an arrear of any muniotpai tax or 
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local rate imposed under any enactment for the time being in 
force in any part of the province, the lnoome«tax Oflioer may 
proceed to recover the amount due by such process. 

(4) The Commissioner may direct by what authority any 
powers or duties incident under any such enactment as aformaid 
to the enforcement of any process for the recovery of a municipal 
tax or local rate shall be exercised or performed when that process 
is employed under sub-section (3). 

(5) If any assessee is in receipt of any income chargeable 
under the head ‘‘Salaries” the Income-tax Officer may require 
any person paying the same to deduct from any payment subse- 
quent to the date of such requisition any arrears due from such 
assessee, and such person shall comply with any such requisition, 
and shall pay the sum so deducted to the credit of the Central 
Government, or as the Central Board of Revenue directs. 

(6) If the recovery of income-tax in any area has been 
entrusted to a Provincial Government under section 124 (1) of 
the Government of India Act, 1935, the Provincial Government 
may direct with respect to that area or any part thereof, that 
income-tax shall be recovered therein with, and as an addition to, 
any municipal tax or local rate, by the same person and in the 
same manner as the municipal tax or local rate is recovered. 

(7) Save in accordance with the provisions of sub-section 
(1) cf section 42, or of the proviso to section 45 no proceeding^ 
for the recovery of any sum payable under this Act shall be com- 
menced after the expiration of one year from the last day of the 
financial year in which any demand is made under this Act. 

Mode and time of recoTery. 

This section lays down the mode and time of recovery 
of the assessee’s dues. In case of arrears, an amount not 
exceeding the arrears can be imposed as penalty over and 
above the arrears. 

Instructions of I.T.M : — 

Method of the recovery of the tax — {i) The Income-tax Officer 
is responsible for the recovery of the tax whether the demand 
represents the tax assessed by himself under section 23 or sub- 
section (4) of the section 23-A or whether it represents an enhance- 
ment made by the Assistant Commissioner on appeal under section 
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31 or by the Commissioner in exercise of his powers of review 
under section 33. Notices of demand under section 29 or under 
clause (iii) of sub-section (4) of section 23-A in the form prescribed 
in rule 20 should be issued at as early a date as possible after the 
assessment is made under section 23 or sub-section (4) of section 
23-A or when intimation is received of orders of enhancement 
from superior authorities in order that the tax may be promptly 
collected. The fact that an appeal has been lodged against an 
assessment should not stop the collection although the Income-tax 
Officer is empowered under section 45, in his discretion to treat 
an assessee as not being in default until an appeal is disposed of. 
When the Income-tax Officer considers that an appeal is a hona 
fide appeal, he should in exercise of his discretion under section 
45 postpone the collection of the disputed portion of the tax requir- 
ing the assessee to j)ay only the portion of the tax that is not in 
dispute as the collection thereof cannot he delayed. Similarly, 
section 66(7) of the Act provides that a reference to the High 
Court shall in no way stop the collection of the tax. 

{iiy When the tax is not paid within the time prescribed 
in the notice, or, if no such time is prescribed, by the first day of 
the second month following the date of the service of the notice 
or order, the Income-tax Officer should use the powers conferred 
upon him by sub-sections (/) and (7-A) of section 46 and impose 
a penalty for the default. A penalty can be imposed under section 
46(i) on the person who is responsible for deduction of tax under 
section 18 and who by failing to discharge this responsibility has 
become liable to be treated as a defaulter under section 18(7) of 
the Act. 

{in) Section 46(»3) and {4) provide for cases where a special 
whole time income-tax staff for the actual collection of the tax 
is employed in any area. Where such a staff* is employed, the 
Commissioner of Income-tax may confer upon that staff any of 
the powers for the enforcement of any process for the recovery of 
a municipal tax or local rate imposed \mder any enactment which 
is in force in any part of the province, the powers of distraint, 
if the Income-tax Officer is satisfied that the failure to deduct tax 
was wilful. In other areas and, in the areas in which a special 
staff is employed where the powers for the recovery of municipal 
taxes or local rates have proved insufficient, the Income-tax Officer 
may, under section 46(2), forward under his signature a certificate 
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specifying the amount of arrears due from an assessee to the 
Collector of the district and the Collector of the district on receipt 
of such a certificate must proceed to recover the amount specified 
in the certificate as if it were an arrear of land revenue. The 
Collector has, without-prejudice to any other power he may have, 
the power to attach and sell a debt due to a defaulter to recover 
the arrears. 

(iv) Where the defaulter is a salaried person the Income-tax 
Officer may, under the provisions of section 46(5), require the 
person paying ‘^salary’’ to such assessee to deduct from any sub- 
sequent payments of “salary^ ^ any arrears of tax due from such 
assessee whether those arrears are due on account of tax on ^salary’ 
or on income from any other sources or an account of any penalty. 

{v) The necessity for prompt collection of the tax should be 
impressed upon Income-tax Officers since not only is delay in the 
collection of this tax likely to result in loss of revenue for other 
reasons,, but, under the provisions of sections 46 (7), no proceedings 
for recovery can be commenced after the expiration of one year 
from the last day of the year in which the demand is made, with 
the exception of the special case referred to in sub-section (1) 
of section 42. That sub-section refers specially to arrears of tax 
due from a non-resident. For the collection of such arrears no 
time limit, is prescribed as such arrears may be recovered from any 
assets of the non-resident which may at any time come within 
British India. 

(vi) The phrase ‘‘proceedings for the recovery of any sum pay- 
able under this Act” should be interpreted as relating to proceedings 
taken under section 46. The issue of a notice of demand is not a 
proceeding for the purpose of this section. 

(vn) The above remarks regarding recovery of tax apply also, 
under the provisions of section 47 to the recovery of any penalty 
imposed under section 2& (2), section 28 or sub-section (1) and 
(jf-A) of section 46. 

Section 47. Any sym imposed by way of penalty under the 
provisions of sub-section (2) of section 25| section 28, sub-section 
(8) of section 44E, sub-eection (5) of section 44F or sub^eection 
(1> Of see^ 48, shall be recoverable in the manner provided in 
this Chapter for the reoevery of arrear of tax. 
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Reoovepy of penalties. 

Recovery of penalties will be in the same manner as 
recovery of arrears. 

Section 4S. (1) If any individual, Hindu undivided family, 
company, local authority, firm or other association of persons, or 
any partner of a firm or member of an association individually 
satisfies the Income-tax Officer or other authority appointed by 
the Central Covernment in this behalf that the amount of tax 
paid by him or on his behalf or treated as paid on his behalf for 
any year exceeds the amount with which he is properly chargeable 
under this Act for that year, he shall be entitled to a refund of 
any such excess. 

(2) The Appellate Assistant Commissioner in the exercise 
of his appellate powers, or the Commissioner in the exercise of 
his appellate power or powers of revision if satisfied to the like 
effect shall cause a refund to be made by the Income-tax Officer 
of any amount found to have been wrongly paid or paid in excess. 

(3) Where income of one person is included under any 
provision of this Act in the total income of any other person such 
other person only shall be entitled to a refund under this section 
in respect of such income. 

(4) nothing in this section shall operate to validate any 
objection or appeal which is otherwise invalid or to authorise tito 
revision of any assessment or other matter which has become final 
and conclusive, or the review by any officer of a decision of his 
own which is subject to appeal or revision, or where any relief 
is speoificaliy provided elsewhere in this Act, to entitle any per- 
son to any relief other or greater than that relief or to entitle any 
person to claim a refund of tax payable before the commencement 
of the Indian Income-tax (Amendment) Act, 1939, which he 
would not be entitled to claim but for the passing of that Act..,. 

Refunds. 

Note : — (1) This section applies both to Income-tax 
and to Super-tax. 

(2) When the income of one person is treated under 
the Act as belonging to another e.g., sections 16, 44D, 44E, 
refund will be given to the latter person. 
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(3) For the words “the appellate Assistant Commis- 
sioner in the exercise of his appellate powers, or the Com- 
missioner in the exercise of his appellate powers or powers 
of revision,” in sub-section 2, the words “the appellate 
Assistant Commissioner or the appellate tribunal in the 
exercise of their appellate powers” will be substituted. 

(See Part II). 

Section 49. (1) If any person who hifs paid by deducttion 
under section 18 or otherwise Indian income*tax for any year on any 
part of his income proves to the satisfaction of the Income-tax 
OfRoer that he has paid by deduction or otherwise United King- 
dom income-tax for the corresponding year in respect of the 
same part of his income and that the rate at which he was 
entitled to, and has obtained, relief under the provisions of sec- 
tion 27 of the Finance Act, 1^, is less than the Indian rate of 
tax charged in respect of that part of his income, he shall be 
entitled to a refund of a sum calculated on that part of his income 
at a rate equal to the difference between the Indian rate of tax 
or the tqjpropriate rate of United Kingdom income-tax, whichever 
is less, and the rate at which he was entitled to, and obtained 
relief under that section. 

Provided that in no case shall the rate at which such refund 
is calculated exceed half the Indian rate of tax appropriate to the 
income of the person entitled to relief. 

(2) In subsection (1)— 

(a) the expression ‘‘Indian income-tax” means income- 

tax and super-tax charged in accordance with the 
provisions of this Act; 

(b) the expression ‘‘Indian rate of tax” means the amount 

of Indian income-tax exclusive of super-tax after 
deduction of any relief due to a claimant under the 
other provisions of this Act but before deduction 
of any relief due to him under this section, divided 
by his total income after deducting therefrom any 
moome (including income from a share in an un- 
registered firm) exempted from tax by or under the 
provisions of this Act, added to the amount of 
Indian siqser-tax before deduction of any relief due 
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to the oiaimant under this seotion divided by his 
total ineome; 

(c) the expression “United Kingdom inoeme-tax’* means 

income-tax and super-tax chargeable in accordance 
with the provisions of the Income-tax Acts. 

(d) the expression “appropriate rate of United Kingdom 

income-tax” has the meaning assigned to that ex- 
pression in section 27 of the Finance Act, 1020, as 
amended by the Finance Act, 1927. 

Relief in Double Taxation 

If (1) a person has paid U.K. Income-tax (which 
includes Super-tax also) and has also paid Indian Income- 
tax on an income from the same source for the Correspond- 
ing period, 

and (2) the U.K. rate of relief is less than the Indian 
rate of tax, then he shall be entitled to a refund on the 
doubly taxed income at a rate equal to the difference be- 
tween the Indian rate and the rate of relief in U.K. 

The above two points require elaboration as follows :- 

(i) If the Indian rate is lower than the U.K. rate, 

relief would be given in U.K. at the Indian 
rate provided the relief did not exceed half 
U.K. rate. 

Supose U.K. rate is 56 pies and suppose Indian 
rate is 32 pies : — 

Ordinarily, relief to be given at 32 pies but by the 
proviso, it will be given at 28 pies. 

Thus in U.K., the assessee cannot recoup 4 pies 
(32-28) which he will do by way of Indian relief. 

(ii) This relief will be on the smaller of the two 
computations. 

{Hi) so far as Individuals are concerned, the U. K. 
assessed amount is generally, if not invariably, smaller 
(allowances being more). 
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{iv) So far as companies are concerned, the U. K. 
assessed amount may be smaller or greater, 

'(a) if smaller as below : — 

(i) U. K. computation is Es. 24,000, 

{ii) Indian computation is Rs. 30,000, 
then the total income-tax payable by a company is on 
Rs. 24,000 at 56 pies minus Rs. 24,000 at 28 pies (refund- 
able), 

Rs. 30,000 at 32 pies minus Rs. 24,000 at 4 pies (re- 
fundable), 

(b) if greater as below : — 

{i) U. K. computation is Rs. 30,000 
{ii) Indian computation is Rs. 24,000 , 

then the total income tax payable by a company is on 
Rs. 30,000 at 56 pies minus Rs. 24,000 at 28 pies (refund- 
able). 

Rs. 24,000 at 4 pies (refundable). 

{d) Where double taxation has taken place, it means, 
(a) the assessee has paid amount A in U. K. tax, 
the assessee has paid amount B in Indian tax, 

The assessee gets recoupment of tax B from U. K. 
Exchequer but the Indian Exchequer does not give any- 
thing unless the Indian rate is more than ^ U.K. rate and 
if it gives, it is only to the extent of the difference between 
^ U.K. rate and Indian rate. 

The net income of the U.K. Exchequer is thus A 
minus B and the net income of the Indian Exchequer is 
B. tax. 


Procedure. 

An assessee must, first, get his relief in U.K. and only 
then can he claim a refund or relief in India. He can- 
not claim relief in India during an aaaesement and he 

F. 13 
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must produce proof that he has obtained relief in U.K. 
and also of the rate of relief. A certificate given 
below is granted by U.K. authorities in respect of 
relief. On production of this certificate, the Indian 
authorities will be prepared to grant relief in India. 
U.K. relief certificate given below: — 

Finance Act 1920, Section 27. 


Relief in respect of Dominion Income-tax. 

This is to certify that Jalpaiguri Tea Company, Ltd., 
3, Mission Square, London, E.C. 4, has been allowed 
relief from United Kingdom Income-tax for the year ended 
.5th April, 1937, in respect of British India Income-tax. 

(a) Appropriate rate of U.K. I.T., for the year 
ended 5th April, 1937, is 4s. 9d. in the £. 

(b) Amount of income as assessed to U.K. I.T., for 
the year 5th April, 1937, on which relief from U.K. I.T. 
has been allowed in respect of British Indian Income-tax 
is £4225 being 40% of the adjusted profits for the year 
1935. 

(c) Description of the said income — Profits from Tea 
Estate. 

(d) Rate of relief allowed — 2s. 4^d. in £. 

(e) Amount of relief allowed £501. 

(Sd.) H. M. Inspector of taxes. 


Method of working out Section 49. 

(1) Find out Total Income-tax payable and find out 


the effective rate, i.e., 


Amount of Income-Tax 
income on which I/T charged 


(2) Find out Total Super-tax payable and find out 


the effective rate, i.e.. 


Amount oi Super-Tax 
Total Income 


(3) Find out from the U.K. Certificate — 


(a) Income, 
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(b) period to which the income relates. 

•(c) Appropriate rate of U.K. I.T. 

(d) Rate of relief of U.K. 

(4) Relief to be given in India : — 

Indian rate or U.K. rate whichever is less 

Minus U.K. rate of relief. 

Illustration 87- 

1939-40 

Taxable income in India Rs. 30,000 

Income from the same source and for the 
same period assessed in U. K. and 
relief allowed in U. K. on £1,800 
converted into rupees at the rate of 
Is. 6d. Rs. 24,000 

(1) Relief in India. 

Relief in this case will be given in India 
on Rs. 24000 being the lower of the 
two (Rs. 30,000 & 24,000). 

(Assuming) effective Indian rate to be 

30J pies 2-527 annas per rupee. 

Less (assuming) U. K. rate of relief at 

2s. 3d. in the £ 1-8 annas per rupee. 

Difference being the Indian rate of 

relief -727 annas per rupee. 

Therefore relief on Rs. 24,000 at the rate of -727 is 

Rs. 1,090-8-0. 

(2) Relief in U. K. 

Effective Indian rate is 2-527 annas. 

Effective U. K. rate is 3-6 annas. 


*Appropriate rate is the same as effective rate. 
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Therefore Indian rate being lesser of the two, XT. K. 
relief rate (which is Indian rate not exceeding half U. K. 
rate) is deducted from it. 

Illustration 88. 

1939-40. 

Assuming Income-tax payable on 

Es. 45,000 Es. 5,867-3-0 

Super-tax payable Es. 1,875-0-0 

Effective rate for I/T 25 OS pies in the rupee 

Effective rate for S/T 8 pies in the rupee 

Total effective rate of India 33 pies in the rupee 

Less U.K. rate of relief at 2s. 4|d. 23 pies in the rupee 

10 pies 

Eelief due on Es. 45,000 at 10 pies = Es. 2,343-12-0. 

The question of relief becomes much more complicated 
where a company earns an income from tax-free securities. 

Illustration 89. 

Business profits ... ... Es. 60,000 

and income from tax-free securities ... Es. 5,000 

Es. 65,000 

Here the entire total income Es. 65,000 is not charg- 
ed both to income-tax and super- tax, but only Es, 60,000 
is charged to income-tax and super-tax and Es. 5,000 

only to super-tax. 

Hence the total income is divided into the following 
slabs : — 

(1) Income charged to iricome-tax and 

super-tax ... ... Es. 60,000 

(2) Income charged to super-tax only ... Es. 5j000 

Income-tax payable on Es. 60,000 at the rate of 30 
pies Es. 4, 687-8-0 
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Super-tax payable on Es. 66,000 at -/I/- flat rate 
Rs. 4,062-8-0. 

Regarding (1) above 

effective rate for I/T 15 pies 

effective rate for S/T 12 pies 

Total effective-rate for India 27 pies 

Less U.K. rate of relief @ 2s. 6d. i.e., -f2l- 24 pies 

3 pies 

Indian rate of relief on slab (1) i.e,. 

Rs. 60,000 ® 3 pies Rs. 937-8-0. 

Regarding (2) above, effective rate for S/T 12 pies 
Less U.K. rate of relief 24 pies 

In this case no relief is allowed in India. 

Note : — 

Indian effective rate 27 pies 

U.K. effective rate 48 pies {i.e., 5s.). 

Bate of relief 24 pies 

Total effective rate for India is necessary in this 
illustration only with reference to slab (1). 

Illustration 90. 

Companies which have management and control in 
U.K. but which will have to pay, as a non-resident 
company, 

(a) Indian tax on Indian income; (which is also as- 
sessed in U.K.) 

(b) U.K. tax on the same income. 

Relief is due in India as under : — 

Suppose U.K. rate is 5 shillings, i.e., -/4/- in the 
rupee and suppose the Indian rate is -/3/- including com- 
pany super-tax, then, 
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'previously i.e., before the amendment of 1939, 

(i) This company would have been chargeable only 

to U.K. tax. 

(ii) The British Exchequer would get the entire 

5 shillings in the rupee. 

Now i.e., after amendment Act, 

(1) This company’s profits would be chargeable both 
to U.K. tax and to Indian tax. 

(2) But the total of the two net rates of tax after 
payment of relief shall not exceed the higher of the two 
rates of gross tax (U.K. rate is generally higher). 

(3) The British Exchequer would get only 2 annas 
(4 annas minus 2 annas being the Dominion income-tax 
relief), and 

(4) The Indian Exchequer would get only 2 annas (3 
annas minus 1 anna being Double income-tax relief) . 

(5) Thus the total of the rates payable is 4 annas in 
the rupee (to U.K., 2 annas; to India, 2 annas). 

(6) Thus the relief given by U.K. is -/2/-; by India 
-/!/-; (total relief being 3 annas). 

Note. — ( a) Rate of dominion Income-tax relief given 
in (3), is I U.K. rate, 

(6) Rate of Double income-tax relief given in (4), is 
the difference between the rate of relief given by U.K. 
and the Indian rate (Full). 

Note: — ^The amendments accomplish the following objects: — 
Relief is restricted to half the Indian rate ; the relief granted to 
the Company is taken into account in computing the refund ad- 
missible to the shareholder under section 48; and any excess relief 
granted 1o the Company over the relief admissible to the share- 
holder can he recovered from him. 

These are the main objects of the amendments and they are 
designed to prevent any assessee getting more relief than 
he is entitled to. The other amendments, in the section are only 
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technical improvements on the existing provisions. (Objects and 
Reasons). 

In Assam Eailways and Trading Co. Ltd. vs. Com- 
missioners of Inland Revenue (1934, I.T.R. 467), the above 
English company was carrying on business in India. In 
U .K. it was assessable on £186,750 and in India it was 
assessable on £129,365. The difference between these 
two amounts was due to Debenture interest which was 
allowed as a deduction in India but not allowed in U.K. 
and also because certain profits from tea gardens were not 
assessable in India but assessable in U.K. Tax was there- 
fore paid in U.K. and in India on the same income twice 
except on Debenture interest and certain other tea receipts 
which did not suffer double taxation and no relief there- 
fore due. 

As the outcome of the decisions of the Assam Eail- 
ways case the following points are to be specially noted : — 

(1) “For the corresponding year” has to be sub- 

stituted for “for that year” of the old section. 

(2) Definition of corresponding year should be “the 

U.K. year of assessment. Corresponding to 
a British India tax year is the year for 
which an assessment is made by reference to 
the same basic period of accounts as that of 
the Indian assessment on which relief is 
claimed.” 

(3) (a) With regard to wear and tear, no analy- 

sis of the two statutory incomes is 
permissible. 

(b) With regard to other deductions, e.g., 
Debenture interest, etc., a reconciliation is 
necessary for the purpose of ascertaining the 
exact amount on which double taxation has 
taken place. 
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In the National Mortgage & Agency, Co., of New- 
zealand case (1939, I.T.R. 59), Lord Romer in the court 
of appeal made the following observation which was 
upheld by the House of Lords : — 

When a company controlled in the Ignited Kingdom carries 
on ImsineHs in a dominion, the relief from United Kingdom income- 
tax under the Finance Act, 1920, Section 27(1), in respect of that 
business is to be determined by ascertaining the assessable income 
in each country, following the legislative directions in each coun- 
try as to allowances or deductions and without scrutinising these 
allowances or deductions by an individual comparison with a dif- 
ferent system in the other part of the Commonwealth, and relief 
should be granted to the extent of the smaller amount. Nothing 
need be regarded except the two statutory incomes of the busi- 
nesses, taking care to see that neither includes income from any 
other source. 

After item 3 under Assam Railways decision having 
been superseded by the above Newzealand case, the 
present position is, 

(1) Corresponding year has to he carefully seen, 

(2) same source only has to be seen irrespective of 

component parts. 

Notk. — The ne(‘essity of adding “corresponding year” can be 
illustrated by the following comparison: — 

AB I/td., commences businesvs in year 1 in such circumstances 
that the whole profits are asvsessable both in the United Kingdom 
and British India, and ceases bussiness during year G. The profits 
and the assessments in the two countries are as follows: — 


Year 

Profits. 

U. K. Assessment 

British Indi 
Assessment. 


£ 

£ 

£ 

1. 

1,000 

1,000 

Nil 

2. 

800 

800 

1,000 

3. 

5(K) 

500 

800 

4. 

1,000 

500 

600 

6. 

2,000 

2,000 

1,000 

6. 

1,200 

1,200 

2,000 

7. 

1,200 

Nil 

1,200 
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(3) Relief should be granted to the extent of the 
smaller amount of the statutory incomes. 

Section 48A. (1) The Central Government may, by notifica- 
tion in the official Carette, make provision for the granting of 
relief in respect of income on which has been paid both income- 
tax (including super-tax) under this Act and Dominion income- 
tax. 

(2) For the purposes of this secton ''Dominion income-tax’’ 
means any inoome-tax or super-tax charged under any law in 
force in any Indian State or in any part of His Majesty’s Domi- 
nions (other than the United Kingdom) where the Iwvs of that 
State or part provide for relief in respect of tax charged on income 
both in that State or part and in British India which appears to 
the Central Board of Revenue to correspond to the relief which 
may be granted by this section. 

Double Ino<nne*tax Relief 
Burma Relief. 

{a) When the same income is taxed in India and Burma. 

{h) When the same Income is taxed in India, Burma & TJ.K. 

For (a) above, the rate of relief is : — 

India n rate or I^rma rate w hichev er is lo wer x i Indian rate, 
Indian rate + Burma rate 


Illustration 91 : 

A Company is assessed on its world income of Bs. 1,32,000 
i.e., from India and Burma. Out of this sum, Rs. 10,000 is 


The U. K. under the new practice above mentioned will give 


relief as follows: — 

Tear 1 by reference to Indian assessment of year 2 

Year 2 by reference to Indian assessment of year 3 

Year 3 by reference to Indian assessment of year 4 


Note. — Owing to special provisions in the United Kingdom 
Income Tax Acts regarding the commencement and cessation of 
business it will be seen that in this case in the United Kingdom 
all years except year 4, are assessed on the basis the actual 
profits of the year instead of those of the previous year. 

F. 14 
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doubly taxed as per certificate of the Income-tax Officer, Rangoon. 
The Burma rate is certified by I.T.O. to be 28 pies. 


Income-tax paid in India 
Super-tax paid in India 


Indian rate will be found out. 

^ . Es. 22,000 

Ihe Indian rate is 


Rs. 15,900 

Rs. 6,100 

Rs. 22,000 

=32 pies. 


Therefore rate of relief = — — — - x32= ^^32 

2o oo bU 

rri. t 1-4? TJ lAAAn 28x32^ 10,000^ I ^ 1 

Therefore relief on Es. 10,000= ^ 

= Rs. 778 


For (b) above, the rate of relief is : — 


Difference between IJ. K. rate j 
of relief and the sum of the twd > 
lowest of the three rates of tax. J 


Indian rate 

Indian rate -f- Burma rate 


provided no refund of tax shall be payable in India under Section 
49 in respect of income which is taxed under that Act in Burma. 


Illustration 92, 

A company's Head Office and control are in London. It has 
business in XT. K., Burma and in India, total income assessed in 
XT. K. and India Eis. 20, (XM), of which assessed in India, Burma 
and XT. K. is E«. 5,000. 

(1) Burma will tax on income accruing in Burma (R«. 5000). 

(2) India will tax on income accruing in India (Rs. 15000) 
and Es. 5,000 accrued in Burma. 

(3) XT. K. will tax on world income (Burma, India and XJ.K.). 

In this case, there will be two reliefs (1) Burma relief, (2) 
XJ. K. relief. 

Burma relief will be given according to the formula (h) as 
per notification (on Es. 5,000). 

XT: K. relief will be given according to 4:he formula as per 
section 49 (on Bs. 15,000). 

(Section 49 disoussod separately). 
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State Incoiue>tax on Rs. 70,000 amounting to (say) Bs. 9,400 
State Super-tax on Bs. 43,000 amounting to (say) Rs. 2,700 

Hence State rate of tax = ~ ‘^70(Do"o 

Bate of relief is on tlie same principle, r.c., | State rate or J Inflian 
rate whichever is lower. 

To find ovt Indian rate: — 


Total Income -tax and Super-tax 
World income 


= 42 pies (say). 


Therefore U. K. relief will he at the rate of 16^ pies on Rs. 15,000 
= Rs. 1,239. 


Section 49B. Where a shareholder has received a dividend 
from a company which has paid income-tax imposed in British India 
or elsewhere, he shall be deemed, in respect of such dividend, him- 
self to have paid the income-tax (exclusive of super-tax) paid by 
the company on so much of the dividend as bears to the whole 
the same proportion as the amount of income on which the com- 
pany has paid such income-tax bears to the whole income of the 
company. 

Note . — In other words, payment of income-tax hy a company 
is to l)e deemed payment, by its shareholder. 


Section 4SC. (1) Where a shareholder has received a dividend 
from a company which has obtained the relief referred to in sec- 
tion 49 or granted under section 49A or under the India and Burma 
(Income-tax Relief) Order, 1936, he shall be deemed in respect 
of such dividend himself to have obtained such relief at the rate 
at which such relief has been granted, in respect of income-tax 
only, to the company for the financial year preceding the year in 
which the dividend was paid. 

(2) If the rate at which a shareholder is deemed under sub- 
section (1) to have obtained relief exceeds the rate at which he 
would have been entitled to relief had such relief been given 
direct to him by or under the said sections or Otdet, any excess 
shall be recovered from him either as an addition to the tax pm- 
able by him on any assessment made on him under mction is or 
section 84 or by setting it off aginnst any reinf due to him under 
se^ion 4i. 
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Note — Relief granted to a Company to be de«ned 
relief granted to its shareholder. 

Illustration 93 : 

A resident in British India has as Indian income of 

Rs. 2,200 and income from dividends (from companies 

having operations both in U. K. and in India) Ris. 1,200 

(gross). Assuming that the double taxation relief given 

to the resident by the U.K. authorities is 1| annas, what 

is the refund due in India? 

Rs 1,.500 nil. 

1,900 @ 9 pies Rs. 89-2-0 


Rs. 3,400 payable Rs. 89-2-0 

Ti'ir i. Rs. 89-2-0 . 

Errective rate — — =5 03 pies. 

Credit under section 18(5) in respect of 

Rs. 1,200 @ 30 pies Rs. 18T-8-0 

Less D.I.T. Relief 15 pies (1^ as) 

D.I.T. Relief 2'5 pies (i effective rate) 

12'5 pies 

Rs. 1,200 @ 12 o pies Rs. 78-2-0 

Credit obtainable Rs. 109-6-9 

Therefore tax refundable to A Rs. 20-4-0. • 

SMtion 40D. If any person who has paid by deduction or 
etherwm Indian income-tax for any year in reepect of any inconm 
arising without British India in a country the laws of which do 
not provide for any relief in respect of income-tax charged in 
British India proves that he has paid income- tax by deduction or 
otherwise under the laws of the said country in respect of the 
same inome, ha shall be antitlad to the deduction from the Indian 
income-tax payable of a sum equal to one-half of suoh Indian 
income4ax or to one-half of such tax payable in the said country, 
Mrtiichever is the less. 

Note— Section 49D provides for those oountries 
where there are no other Double Income-tax relief pioyi- 
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sions. Regarding income arising outside British India, 
the relief allowable is one half of the foreign income-tax 
or one half of the Indian Income-tax whichever is lower. 

If (a) a resident of Calcutta has a business in 
Chandarnagore (French possession) and if he has paid 
Indian income-tax on that income, 

and (b) if he has also paid foreign income-tax on 
the Chandernagore income, 

and (c) if Chandernagore income-tax law does not 
provide for any mutual relief, then, 

I Indian Income-tax paid . 

or [whichever is lower 

^ Chandernagore Income-tax paid] 

is to be deducted from the amount of Indian Income-tax 
payable. 

Section 4SE. Where under any of the provisions of this Act, 
a refund is found to be due to any person, the Income-tax Officer, 
ApfMliate Assistant Commissioner or Commissioner, as the case 
may be, may, in lieu of payment of the refund, set off the amount 
to be refunded, or any part of that amount against the tax, if 
any, remaining payable by the person to whom the refund is due. 

Note — This section provides the setting off of 
amount of refunds against tax remaining payable. 

Sec. 48'F. Where through death, incapacity, bankruptcy, 
liquidation or other cause, a person who would but for such cause 
have been entitled to a refund under any of the provisions of 
this Act, or to make a claim under ^tion 4S or 49, is unable to 
receive such refund or to make such claim, his executor, admini- 
strator or other legal represmtative, or the trustee or receiver, 
as the case may be, shall be entitled to receive sudi refund or to 
make such claim for the benefit of such person or his estate. 

Note — This section provides that the representa- 
tive bf deceased person or disabled person can make a claim 
on his behalf. 



4$0 ‘ income-tax law and accounts. 

Sectioit 50. No claim to any refimd of tnoome<tax or super-tax 
imder this Chapter shall be allowed, unless it is nuule within four 
years from the last day of the financial year commencing next 
after the expiry of the previous year in which the income arose, 
accrued or was received or was deemed to have arisen, accrued or 
been received or was brought into British India: 

Provided that where the claim is to a refund of income-tax or 
super-tax paid prior to the commencement of the Indian Income- 
tax (Amendment) Act, 1939, the claim shall not be allowed unless 
it is made within one year from the last day of the year in which 
the tax was recovered or before the last day of the financial year 
commencing after the expiry of the previous year as defined in 
clause (11) of section 2 in which the income arose on which the 
tax was recovered, whichever period may expire later: 

Provided further that a claim to refund under section 49 of 
tax paid prior to the commencement of the Indian Income-tax 
(Amendment) Act, 1939 may be admitted after the period of limi- 
tation herein prescribed, when the applicant satisfies the Commis- 
sioner, or an Assistant Commissioner of Income-tax specially 
empowered in this behalf by the Central Board of Revenue, that 
he had sufftoient cause for not making the claim within such 
period. 

Note (1) — For claiming refund, the present law is 
that a period of 4 years is given to the assessee within 
which time, claim has to be made. 

In the case of an income arising between 1.4.40. to 
31.3.41. claim for refund will be valid up to 31.3.45. 

(2) The old law computed the period on the basis of the date 
of recovery but the present law takes note of the date in which 
income arises. According to the old law, claim for refund must 
l e made within one year from the last day of the year in which the 
tax was recovered or before the last day of the financial year com- 
mencing after the expiry of the previous year, in which the income 
arose on which the tax was recovered, whichever period 
expire later. 

Date of recovery of tax — 28th June, 1936. 

Last date of the year being Slst December, 1936, claim for 
refund must be made within 31st December, 1937. 



SECTION 51 


461 


‘Becovery’ means — 

(1) If demand made, and tax paid up, the date of payment 
of tax. 

(2) if dividend is declared, the date of declaration (Amratlal 
Gandhi, w. C.I.T., Bombay, 2, I.T.C. 48). 

(3) In the case of income from securities, the date when tax 
was deducted. 


Section 51. If a person fails without reasonable cause or 
excuse — 

(a) to deduct and pay any tax as required by section 18 or 

under sub«section (5) of section 48; 

(b) to furnish a certificate required by sub*section (9) of 

section 18 or by section 20 to be furnished; 

(c) to furnish in due time any of the returns mentioned 

in section 19A, section 20A, section 21, sub-section 
(2) of section 22, or section 

(d) to produce, or cause to be produced, on or before the 

date mentioned in any notice under sub-section (4) 
of section 22, such accounts and documents as are 
referred to in the notice; 

(e) to grant inspection or allow copies to be taken in ac- 

cordance with the provisions of section 39; 

he shall, on conviction before a Magistrate, be punishable with 
fine which may extend to ten rupees for every day during which 
the default continues. 

Note (1) This section covers failures which fall under 
Sections : — 


failure to deduct tax at source, 
failure to furnish certificates, 
failure to file returns, 
failure to produce books or docu- 
ments within time, 
failure (refusal) to grant inspec- 
tion or taking copies. 

(2) The penalty for those offences is a fine, up to Rs. 10 
per day during which default continues. This penalty is 
levied only on prosecution before a magistrate. 


18, 46(5) 

18(a), 20 

19A, 20A, 21, 22(2),38 
22(4) 

39 
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(3) Other failures covering other sections will come 
under penalties by the department. 

(4) No prosecution is permissible without Inspecting 
Assistant Commissioner’s sanction (sec. 53). 

(5) Submission of a false return is punishable by pro 
secution under I.P.C., sections 177 and 182. And the 
I.T.O., can act under section 476 Criminal Procedure Code 
and make a complaint of the offence committed before him 
(Nataraj Iyer 36, Madras 72; and Punamchand Maneklal 
38, Bombay 642). 

Section 177 : — 

“Whoever, being legally bound to furnish information 
on any subject to any public servant, as such, furnishes, 
as true, information On the subject which he knows or has 
reason to believe to be false, shall be punished with simple 
imprisonment for a term which may extend to six months, 
or with fine which may extend to one thousand rupees, or 
with both. ...” 

Section 182: — 

“Whoever gives to any public servant any information 
which he knows or believes to be false, intending thereby 
to cause, or knowing it to be likely that he will thereby 
cause such public servant — 

(a) to do or omit anything which such public servant 

Sought not to do or omit if the true state of 
facts respecting which such information is 
given were known by him, or 

(b) to use the lawful power of such public servant 

to the injury or annoyance of any person. 

shall be punished with imprisonment of either description 
for a term which may extend to six months or with fine 
which may extend to one thousand rupees, or with both”. 
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Section 193 : — Giving or fabricating false evidence. 

“Whoever intentionally gives false evidence in any 
stage of a judicial proceeding, or fabricates false evidence 
for the purpose of being used in any stage of a judicial 
proceeding, shall be punished with imprisonment of either 
description for a term which may extend to seven years, 
and shall also be liable to fine; . . . 

Section 196 : — Using evidence knowing to he false. 

“Whoever, corruptly uses, or attempts to use as true or 
genuine evidence, any evidence which he knows to be false 
or fabricated, shall be punished in the same manner as if 
he gave or fabricated false evidence.” 

Section 228 : — Intentional insult or interruption in a judi- 
cial proceeding . 

“Whoever intentionally offers any insults, or causes 
any interruption to any public servant, while such public 
servant is sitting in any stage of a judicial proceeding, 
shall be punished with simple imprisonment for a term 
which may extend to 6 months, or with fine which may ex- 
tend to one thousand rupees, or with both.” 

In Hazari Lai vs. Emperor, 1937, I.T.R. 610, the 
Nagpur High Court observed : — 

“Section 52 of the I.T. Act provides that if a person makes a 
statement in a verification mentioned in certain sections of the Act 
which is false and whicli he either knows or believes to he false 
or does not believe to be true, he shall be deemed to have commit- 
ted the offence described in section 177 of the Indian Penal 
Code. The return submitted by Hazarilal consisted of a state- 
jnent of his total income durinj? the previous year and append- 
ed to that statement was a verification clause. Section 52 of the 
Income-tax Act deals only with a false statement in the verifica- 
tion clause and does not cover a false statement in the statement 
of income to which the verification clause is attached. 

It was held in Re : Nataraja Iyer and in Re : Punamchand 
Maneklal that an Income-tax Officer is a revenue Court, and 
Subhedar, A.J.O., took the view in Criminal Revision No. 19® of 

R. 15 



464 


INCOME-TAX LAW AND ACCOUNTS 


1933, that is open to the Tiicoiue-tax Officer to act under section 476, 
Criminal Proc.edure Code, and make a complaint of the offence 
committed before liim. I think there is no doubt that this view 
is correct. 

In submitting a false return Hazarilal could no doubt have 
l>een prosecuted under section 177 of the Indian l*enal Code, but 
there is, as the learned Additional Sessions Iu<lge has pointed out, 
an additional element in section 182 and that is tliat the information 
is supplied with the intention of causing a public servant to do or 
omit anything which he ought not to do or omit if the true state 
of facts were known by him. 

Section 37 of the Indian Income-Tax Act provides that any 
proceeding before an Inconio-tax Officer under chapter IV shall 
be deemed to be a ‘judicial preceding’ within the meaning of 
sections 193 and 228 and for the purpose of section 196 of the Indian 
Penal Code. I do not think that the proceedings before the 
Income-tax Officer can be said to start until there is some enquiry 
into the income of the assessee, and in my opinion a statement 
made in the return of income Is not evidence given in a proceeding 
before the Income-tax Officer.” 


Se^iM Si. If a parson makes a statement in a verification 
mantionad in sactioti 19A or section 20 A or section 21 or section 22 
or sub-section (2) of section 26A or sub-section (3) of section 30, 
or sub-section ( 2 ) of section 32 which is false, and which 
he either knows or believes to be false, or does not believe 
to be true, he shall be punishable, on conviotion before a Magis- 
trate, with simple imprisonment which may extend to six months, 
or with nne which may extend to one thousand rupees, or with 
both. 

False Yerification. 


False statement in a verification in, 
sections 19A 

■ Filing returns. 

ifri 

” 22 

” 26A(2) Application for registration of firm. 

” 30(3) Form for appeal to A. C. 

” 32(2) Form for appeal to Compiissioner, 
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will be punishable, on conviction before a magistrate, with 
simple imprisonment extending to 6 months or with a fine 
up to Rs. 1,000 or with both. 

Note (1) — It deals with a false statement in the verifi- 
cation clause and does not cover the case of false statement 
in return of income to which the verification clause is 
attached (Hazarilal vs. Emperor 1937, I.T.R. 610). 

(2) Income Tax Officer is a Revenue Court and can act 
under section 476 Criminal Procedure Code and can make 
a complaint of an offence committed before him (Hazari- 
lal’s case). 

In Ganga Sagar, r.s*. Einpt'ror (1929, TT.P.), 4 l.T.C. 97, the 
case arose out of a false reiurn. -lustice Mukerjee observed, “The 
Government Advocate lias told tts that Bs. 3,00,000, were really 
only a small portion of ilie taxes Mr. Ganga Sagar should have 
paid in the course of several previous years. We have no evidence 
on the point and even then if this were true, the law did not 
jirovide for recovery of taxes on ‘escaped income’ for more than 
one year (see section 34). The Income-tax authorities were, there- 
fore, trying to realise, by the threat of prosecution, what they 
could not realize under the Law. This is a hardly desirable con- 
duct in officers of the Govei'nnient who are really servants of the 
State and, therefore, of the people. Then, I am rather surprised 
to find that when the negotiations for compounding the offence fell 
through, Mr. Ganga Sagar was charged not only with an offence 
under section 177, I.P.C., but also with offence under sections 193 
and 465, I.P.G. Neither the offence under section 193 
nor the offence under section 465, I.P.C., is compoundable ; if the 
income-tax authorities believed that Mr. Ganga Sagar had com- 
mitted offence under these two sections of the Indian Penal Code, 
they had no right fo drop the prosecution under those sections, 
on receipt of money. The talk of compromise could only have 
related to the offence under section 177, I.P.C., read with section 
52 Income-tax Act. In that case, on the failure of the compro- 
mise, no prosecution under sections 193 and 465 should have been 
ordered. The officers of the Crown, therefore, on whose behalf 
the learned Government Advocate is now pressing for a sentence 
of imprisonment, have hardly been fair in their dealings with 
Mr. Ganga Sagar, and the prayer for a sentence of imprisonment 
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comes but with ill f^race from their mouth Again he obserTed, 
^^it must indeed be conceded that a man who is liable to pay 
V tax is entitled to take shelter under all devi(‘es whi(di he may 
adopt, within the law, to avoid pajnnent of the tax. Indeed, the 
whole scheme of the Indian Income-tax Act contemplates that 
people, liable to be assessed with the Income-tax, were likely to 
shirk making true disclosures and if they did go wrong they were 
to be treated with more or less leniency.^’ 

Justice Niamatullah observed, ‘^The Act empowers the 
Income-tax authorities to compound offences on receipt of 
money ; but it was never the intention of the legislature that the 
power conferred by it should be used to obtain a^s much money as 
possible by holding out a threat of prosecution/’ 

It was also decided that a letter received by the I.T.O. from 
the assessee iogether with a statement in Hindi and a blank form 
attached would constitute the making of a return. 

Illustration 94- 

Draft petition under Seotion 28 or 62. 

To 

The Income-Tax Officer, 

District 12, 

Madras. 

The petition of 

of no 

most respectfully sheweth ••• 

(1) That your petiiioners have been served with a notice under 
section 28 or 52 of the Indian Income-tax Act 1922 requiring 
them to show cause why they should not be proceeded with for 
submitting an incorrect return because they had not included the 
Eecoverj^ Fund in the profits. 

(2) That the company established under the Indian Companies 
Act has an article 47 which runs as follows: — 

‘The Board shall withhold from the borrowers a contribution 
not ex(teeding one i)er cent, on all advances and shall credit such 
contribution to a fund called the ‘Recovery Fund’ to cover the losses 
from non-recovery of loans.’ 

(3) That in the books of the company, the ‘Recovery Fund’ 
has never been shown as an income ever since its establishment 
in 1920. These 20 years the books of accounts have always been 
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subject to audit by well established firms of Auditors and assess- 
ments made by tlie Income-tax department on this basis; aiul in 
1937, even refund was allowed to the petitioners without 
questioning. 

(4) Since the account books, Revenue A/c. and Balance 
Sheet are placed annually before the income-tax authorities and 
assessment is made accordingly, the question of falsification and 
cc.ncealment is irrelevant. 

(5) That in none of these 20 years the balance of the Recovery 
Account lias l)een transferred to Revenue A/c. for the sake of 
periodical adjustment showing thereby that the intention of the 
company was to create a capital fund. 

(6) That the (H)mpany intended it as a Capital Fund and 
treats it such because : — 

(a) The Recovery Fund is made of deductions from loans 

and is not a fund made out of contributions from 
income or contributions of payments of income 
nature. 

(b) It is a contribution from the borrowers to build up a 

fund out of the loans given to them against loss due 
to non-realisation of loans given by the company on 
account of default of the borrowers. 

(r) Because the accumulation of ihe fund does not depend 
upon the profit or loss made by the company but it 
depends entirely on the amount of capital sums by 
way of loans advanced by the company every year. 

(7) That on the above grounds, the petitioners deny that the 
said sums are income in any sense of the term. 

(8) That your petitioners deny that they had submitted an 
inaccurate Return. 

(9) Since the question of Recovery Fund whose nature, func- 
tion and treatment have been explained before, is now before the 
Assistant Commissioner for a delusion and since your petitioners are 
always prepared to act according to the decision on the petitioner's 
appeal, the above notice, the petitioner’s pray, may kindly be 
cancelled. 

MANAGER, 

Mylapur Credit Cbropany, Ltd., 
Mylapur, 
Madras. 
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In many cases even when there is an honest difference 
of opinion between the Income-tax Officer and the assessee 
about the assessability of any item, it has been often ex 
perienced that the Inoome-taX Officer adopts a very aggres- 
sive attitude by serving upon the assessee a notice under 
Section 28(c) and Section 52 as below : — 

“Whereas you have concealed the particulars of the Income 
of the company and have furnished inaccurate particulars of such 
income in the return filed by you for the year endin,”; dlst March, 
1936 in as much as the income received from the borrowers amount- 
ing' to Rs. 12,890/- was not added by you to the income shown in 
the profit and loss statement for the year, biit credited directly to 
the Recovery Fund Account, you are to show cause on 15th July, 
1938, why a penalty under section 28 be not imposed on you or 
why you should not be prosecuted under section 52 of the Indian 
Income-tax Act 1922.” 

It is very strange that such a notice is served inspite 
of the fact that, 

(a) every year the assessee files a Revenue A/c or 

Profit and Loss A/c and a Balance Sheet, 

(b) every year the books are placed before them for 

scrutiny, 

(c) every year assessments are made on the basis of 

(a) and (b) above. 

(d) Sections 28 and 52 cannot be comiibined. It is 

illegal under sec. 28(4). 

It is clearly the duty and obligation on the part of the 
I.T.O. to examine the Return with the Profit and Loss A/c, 
Balance-sheet and the books of accounts. If later on, for 
any reason, he has doubts about any item already passed 
through his hands, he can utmost get the cases re-examined 
and assess according to the Act but to charge the assessee 
under section 28(c) or 52 seems most whimsical and to 
say the least, most unfair. To cover one’s own mistake 



SECTION 52 


4619 


or to rectify twae’s error of judgment, tbe I.T.O. should 
not go so far as to issue a notice under section 28 (<j) or 
52. In the circumstances embodied in the above (a), (b) 
and (e), where is the questiim of concealment or deliberate 
mis-statement or falsification? The question can be 
reopened. 

If accounts had not been presented and books had been 
deliberately kept away from the I.T.O. such charges might 
be made. But where both these requirements are complied 
with, the I.T.O. may reopen the case under section 34 and 
assess according to the Act after hearing the explanation 
of the assessee; but he should not be charged under the 
above circumstances, with concealment and falsification. 
After all, in most cases what can the assessee say beyond 
leaving a problematical case or a doubtful issue to the 
decision of the High Court? The highest tribunals like 
High Courts and Privy Councils have found difficulties to 
pronounce clearly as to whether a particular item is income 
or capital and does the I.T.O. think that by taking up 
such an aggressive attitude he could include capital sums 
as income? The Central Board should discourage such 
attitude and look upon it with disfavour. 

The matter can be pursued a little more. In a border 
line case, even if the assessee creates a capital fund and 
decides deliberately to treat the item as capital, he will 
get pTotection and support from the judgment of the House 
of Lords in the case Commissioner of Inland Revenue vs. 
Fisher’s Executors. It runs thus : — 

‘‘My tw kigbest aatboritica KaTe always recognised 

that tW i» aotitled so to arrange his affairs as not to 

attract taxes iiuppsed by the Crown,, so far as he can do so within 
the law, and that he may legitimately claim the advantage of any 
ea^preas terigs or of any omissions that he can find iji his favour in 
taxing doing, hy neither ijopies under liability nor 

incurs blame.” 
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Section 53. (1) A person shall not be proceeded against for an 
olfmioe under section 51 or section 52 except at the instance of 
the Inspecting Assistant Commissioner. 

(2) The Inspecting Assistant Commissioner may either be- 
fore or after the institution of proceedings compound any such 
offence. 

Note — (1) Inspecting Assistant Commissioner alone 
can direct a prosecution for an offence under section 51 or 
52. 

(2) The Assistant Commissioner may stay any pro- 
ceedings or compound any such offence. 

Section 54. (1) All particulars contained in any statement 
made, return furnished or accounts or documents produced under 
the provisions of this Act, or in any evidence given, or affidavit 
dr deposition made, in the course of any proceedings under this 
Act other than proceedings under this Chapter, or in any record 
of any assessment proceeding, or any proceeding relating to the 
recovery of a demand, prepared for the purposes of this Act, shall 
be treated as confidential, and notwithstanding anything contain- 
ed in the Indian Evidence Act, 1872, no Court shall, save as pro- 
vided in this Act, be entitled to require any public servant to 
produce before it any such return, accounts, documents or record 
or any part of any such record, or to give evidence before it in 
respect thereof. 

(2) If a public servant discloses any particulars contained 
in any such statement, return, accounts, documents, evidence,! 
affidavit, deposition or record, he shall be punishable with impri- 
sonment which may extend to six months, and shall also be 
liable to fine, 

(3) Nothing in the section shall apply to the disclosure — 

(a) of any such particulars for the purposes of a prosecu- 

tion under the Indian Penal Code in respect of any 
such statement, return, accounts, documents, evi- 
denoe, affidavit or deposition, or for the purposes of 
a prosecution under this Act, or 

(b) of any such particulars to any person acting in the 

execution of this Aet where it is necessary to disclose 
the same to him for the purposes of this Act, or 
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(«) of any such particulars occasioned by the lawful eni< 
ployment under this Act of any process for the ser- 
vice of any notice or the recovery of any demand, or 

(d) of any such particulars to a Civil Court in any suit 

to which Government is a party, which relates to 
any matter arising out of any proceeding under this 
Act, or 

(e) of any such particulars to the Auditor General of 

India for the purpose of enabling him to discharge 
his functions under section 144 of the Government 
of India Act, 1935, or 

(f) of any such particulars to any officer appointed by the 

Auditor General of India or Central Board of 
Revenue to audit income tax receipts or reHunds, 
or 

(g) of any such particulars, relevant to any inquiry into 

the conduct of an official of the Income-tax Depart- 
ment, to any persons appointed Commissioners under- 
the Public Servants (Inquiries) Act, 1850, or to en 
officer otherwise appointed to hold such inquiry, or 
to a Public Service Commission established under 
the Government of India Act, 1935, when exercis- 
ing its functions in relation to any matter arising 
out of any such inquiry, or 

(h) of any such particulars occasioned by the lawful 

exercise by a public servant of his powers under the 
Indian Stamp Act, 1889, tc impound an instiffhnently 
stamped document, or 

(i) of such facts, to an authorised officer of the United 

Kingdom, or of any Indian State or of any part of 
His Majesty’s Dominions which has entered into an 
agreement with British India for the granting of 
double taxation relief, as may be necessary for the 
purpose of enabling such relief or a refund under 
section 40 of this Act to be given, or 

(J) of such facts, to an officer of a Provincial Government, 
as nwy be necessary for the purpose of enabling 
that Government to levy or realise any tax imposed 
by it on i^ioultural income, or 

15 
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<lc) Of such facts, to any authority exorcising powers 
under the Sea Customs Act, 1878^ or any Act of the 
Central Legislature imposing a duty of excise as 
may be necessary for enabling it duly to exercise 
such powers, or 

(I) of such facts, to a Returning Officer, as may be neces* 
sary to establish whether a person is or is not en* 
titled to be entered on an electoral roll, or 

(m> so much of such particulars, to the appropriate autho- 
rity, as may be necessary to establish whether a 
person has or has not been assessed to income-tax 
in any particular year or years, where under the 
provisions of any law for the time being in force 
such fact is required to be established; 

(4) Nothing in this section shall apply to the production by 
a public servant before a Court of any document, declaration or 
affidavit filed, or the record of any statement or deposition made 
in a proceeding under section 25A or section 28A, or to the giving 
of evidence by a public servant in respect thereof: 

(5) No prosecution shall be in^ituted under this section 
except with the previous sanction of the Commissioner. 

Note — ( 1) This section states that income-tax re- 
cords are to be kept confidential. 

(2) If any public servant discloses any particulars 
contained in any statement, return, etc., he shall be 
punishable with imprisonment which may extend to 6 
months. 

(3) This section lays down a prohibition on the 
court, that is, the court cannot require I.T.O. to produce 
before it any of the documents mentioned in the section. 
The section does not confer any exemption on I.T.O 
(Noone Varadaranjan Chetty vs. Vutukuri Kanakiahi 
1939, I.T.R. 331). 

(4) An assessment order though a public document 
as defined by section 74 of the Evidence Act is not a public 
document which any person has a right to inspect, as section 
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54 of the Income-tax Act is a' bar to such inspection. 
Certified copies of the Income-tax records will not be ad- 
missible in evidence. [Nawab Mirza Ali vs. Indar Persad 
23 I. A. 92 (94) ]. But it will be admissible provided 
the second party does not object to its being used 
as evidence (Ma Hla Mra Rhine, vs. M. H. K. Pru. 1938, 
I.T.R. 663. 

In Mythili Amniul, t.s. .Tanaki Animal and another, Madras, 
1939, I.T.R. 657, the Madras Hi<^h Court observed: — 

“It is the policy of the law ihat statements made in these 
returns shall not be brought up in Court against the person making 
them oj- for that matter against any one else. Hut the learned 
Counsel contcmds that income-tax returns can be proved by second- 
ary evidence. As we read Section 65 of the Indian Evidence Act 
we do not find it imssible to accede to this contention. Section 
65 enumerates the cases in which the contents of a diMuiment may 
be proved by secondary evidence. And indeed a reference to 
section 54 of the Income-tax Act demonstrates that a return made 
by an assessee cannot possibly be juirt of tlie record of the act 
of the Income-tax Officer. In that section such returns are made 
confidential. No Court can require any public servant to produce 
them before it. A public servant who discloses the contents of 
such returns, except in certain special circumstances, is punish- 
able with imprisonment which may extend to six months and is 
also liable to fine. But if the return is, as now argued, a public 
document, any one wdio liajipcns to come into possession so of a 
certified copy of it can produce that copy into Court, and prove 
the contents of the return, thus defeating the express provisions 
of section 54.” 

Section 55. In addition to the income-tax charged for any 
year, there shall be charged, levied and paid for that year in 
respect of the total income of the previous year of any individual, 
Hindu undivided family, company, local authority, unregistered 
firm or other association of persons not being a registered firm 
or the partners of the firm or members of the association indi- 
vidually, and additional duty of income-tax (in this Act referred 
to as super-tax) at the rate or rates laid down for that year by 
Act of the Central Legislature; 
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Provided that where under the provisions of clause (b) 
of sub-section (5) of section 23 an unregistered Arm has been 
assessed in the manner applicable to a registered firm, super- 
tax shall be payable by each partner of the hrm individually on 
his share in the income) profits and gains of the firm and not by 
the firm itself; 

Provided further that, where the profits and gains of an 
unregistered firm or other association of persons not being a 
company have been assessed to super-tax, super-tax shall not 
be payable by a partner of the firm or a memter of the association, 
as the case may be in respect of the amount of such profits and 
gains which is proportionate to his share. 

Charging section for Super-tax. 

Note — (1) In addition to income-tax, Super-tax shall 
be charged on the total income of — 

(a) Individual 

(&) Hindu undivided family 
(c) Company 
{d) Local authority 
(g) Unregistered firm 

(/) Other associations of persons (not being regis- 
tered firm). 

(g) Partners of the firm or members of the associa- 
tion individually. 

Super-tax is levied on slab basis, i.e., different slabs of 
the income are Super-taxed at different (progressive) rates. 

Super-tax on companies is levied at a flat rate. 

(2) Where an unregistered firm has been assessed as 
a Registered firm, S.T. shall be payable by each partner 
individually. 

(3) Where an unregistered firm or other association 
of persons not being a company have been assessed to S.T. , 
a partner or a member of the association shall not pay 
S.T. in respect of his share. 



stcfioN 55 


475 


(4) In Ram Batan Das Madan Gropal vs. C.I.T., 
U.P. (1935, I.T.R, 183), it was held that the word ‘indi- 
vidual’ in section 55, proviso, ircludes a Hindu Undivid- 
ed Family. 

(5) By the Amendment Act, the word “individual” 
has been replaced by “a partner of the firm or a member of 
the association.” 

Super-tax. 

Some important points : — 

(1) Super-tax is in addition to Income-tax. 

(2) The total income for Income-tax is the total in- 

come for Super-tax. (Section 56). 

(3) All provisions relating to Income-tax will apply 

to super-tax except as provided under 
Section 58. 

(4) Free of tax securities are not free from super- 

tax (only free from Income-tax). 

(5) Super- tax to be deducted at source. 

(6) Naturally, the question of refund arises. 

(7) Super-tax is charged to the profits of Joint 

Stock Companies at 1 anna per rupee. 

(8) Super-tax is charged to individuals at graduat- 

ed rate on incomes exceeding Rs. 25,000 
(Joint Stock Company dividends will be 
included in the total income and be taxed 
again). 

(9) Super- tax is charged to Association of persons. 

(10) Super-tax is charged to Unregistered firm 

(11) Deductions of Life Insurance premiums and 

Provident Fund payments are not allowed 
for Super-tax purposes. 
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(12) (A) In the case of every individual, H.U.F., 
Unregistered Firm, and other association of 
persons, not being a case to which paragraph 



B of this part applies- 

Rate 



1. 

On the first Rs. 25,000 of 

Nil 




total income 




2. 

On the next Rs. 10,000 of 

-/!/- 

anna 

in the 


total income 



rupee. 

3. 

On the next Rs. 20,000 of 

-/2/- 

as. 

in the 


total income 



rupee. 

4. 

On the next Rs. 70,000 of 

-/3/- 

as 

in the 


total income 



rupee. 

5. 

On the next Rs. 76,000 of 

-/4/- 

as. 

in the 


total income 



rupee. 

6. 

On the next Rs. 1,50,000 of 

-/5/- 

as. 

in the 


total income 



rupee. 

7. 

On the next Rs. 1,50,000 of 

-/6/- 

as. 

ill the 


total income 



rupee. 

8. 

On the balance of total 

-IV- 

as. 

in the 


income 



rupee. 


(B) In the case of every company and local 
authority 

On the whole of total income /I / - arna in the 

rupee 

(13) Super-tax is not charged to Registered firm 

as such but through partners in their indivi- 
dual assessments. 

(14) Deduction of Super- tax to be made on salary. 

(15) Deduction of S/T not to be mMe on Interest 

on securities. 

(16) Deduction of S/T to be made on Dividends 

payable to non-residents. 



SECTION 58 


477 


SMtion 59. Subject to the previsions of tliis Chapter, the 
total income of any individual, Hindu undivided family, conn 
pany, local authority, unregistered firm or other association of 
persons shall, for the purposes of super-tax, Im the total inoome 
as assessed for the purposes of income-tax, and where an assess- 
ment of total income has become final and conclusive for the 
purposes of income-tax for any year, the assessment shall also be 
final and conclusive for the purposes of super-tax for the same 
year. 

Note — Total income for purposes of Super-tax is 
the same as the total income for income-tax. 

Section 58. (1) All the provisions of this Act, relating to the 
charge, assessment, collection and recovery of income-tax except 
th(^ contained in section 3, the second proviso to sub-section 
(1) of section (7), the second and third provisos to section 8, 
sub-section (2) of section 14, and sections 15, 19 and 20, and the 
first proviso to sub-section (1) of section 41 and section 58F and 
sub<«ection (2) of section 58C shall apply so far as may be, to the 
charge, assessment, collection and reoovery of super-tax. 

(2) Save as provided in sub-sections (2), (2A), (2B), (3B), 
(3C), (3D) and (3E) of section 18, and section 58H super-tax 
shall be payable by the assessee direct. 

Note — (1) This Section states that all provisions of 
the Act shall apply to S.T. except — 

Section 3 

,, 7(1) second proviso 
„ 8(2), 8(3) 

„ 14(2) 

„ 15 

19 

20 

,, 41(1) First proviso. 

„ 68F 

686 ( 2 ) 
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(2) Supdr-tax shall be payable directly except as 
provided in certain sections. 

58 k — ^Deflnittons. 

Recognised Provident Fund means a provident fund wliicli 
has l>een and continues to be recognised -by the Commissioner in 
accordance vrith the provisions of Chapter IX A of the Act. 

Exemption of ‘‘Recognised’' Provident Funds: — 

“The main conditions to which such Provident Funds must 
conform in order to secure these concessions are: — 

(]) that the funds shall be vested in two or more trustees 
or in the Official Trustee under an irrevocable trust; 

(2) that the employer shall not be entitled to recover any 

sum whatsoever from the Fund except where the 
employee is dismissed for misconduct or voluntarily 
leaves employment without adequate reasons; 

(3) that in any case such recoveries shall be limited to the 

contributions made by the employer himself ; 

(4) that the subscriptions of the employees and the contri- 

butions by the employer shall be regular and not 
casual ; 

(6) that the employers' contribution should not exceed the 
employees' subscription as a rule; and 

(6) that the employee shall be employed in India or the 
principal place of business of the employer shall be 
in British India. 

The income-tax concessions are : — 

{a) Contributions to a Eecognised Provident Fund both by 
the employee and the employer taken together shall 
" be exempt from income-tax but not from super-tax 

up to Jth of the employee's annual salary. In addi- 
tion, an employee can obtain under section 15 (1) 
rebate of income-tax on insurance premia subject 
to the limit laid down in section 15(3). If in any 
Fund the contributions made by an employee exceed 
the Jth limit, the excess contributions and th^ 
interest thereon together with interest in excess of 
the prescribed maximum (at present 6 per cent) 
will be liable to tax. 
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{1)) Income on the investments held by the Fund is also 
exempt from iru'ome-tax. 

(c) The accumulated balance due to an employee which 
includes interest on (M)ntributions — ^is also exempt 
from income-tax and super-tax and is not io h ‘ 
included in computation of the total income, pro- 
vided the employee has rendered (‘ontinuous o vice 
with his employer for not l^ss than five years. The 
Commissioner lias also power in certain circum 
stances to allow the exemption even when the servi(*e 
rendered is less than this period. 

The contributions made by an em])loyer to the individual 
accounts of his employee in a recooaiised Fund, less recoveries if 
any under the provisions of section 58-C (1) (/), are to be allowed 
as an item of expenditure under sec tion 10(2) (ix) as the Fund is 
an irrevocable trust. (I.T.M.) 

58 B. The aoccNtding and withdrawal cf recognition. 

liecofjnition of Provident Fvnds and vdthdrawal of recogn^* 
fion. (Sectio7t 58-B .). — (i) The Commissioner of Income-tax may 
accord recognition to any Ibovident Fund wliich, in his opinion, 
satisfies the conditions prescribed in section 58-(^ and the Indian 
Income-tax (Provident Funds Relief) Rules. An employer 
objecting to an order of the (Commissioner refusing to recognise 
a Provident Fund may appeal, within (10 days of such order, to 
the Central Board of Revenue in the form prescribed in the Indian 
Income-tax (Provident Funds Relief) (Central Board of Revenue) 
Rules. 

(n) There is no specific provision in the Act or Rules for an 
appeal against withdrawal of recognition bv the (\)mmissioner, but 
such an appeal should be allowed subject to the same conditions 
as are applicable to an appeal against an older of the Commissioner 
refusing recognition. The riovernment of India have reserved th ‘ 
power to withhold or withdraw recognition from any provident 
funds [section 58-B (2)|. (I.T.M.), 

68-0. Conditions to be satisfied by a leocgniEed provident fund. 

Conditions tv) he satisfied hg recognised l^rovident Funds, 
(Sections SS-C. and S8-D.),—(i) Jnvestjnent of funds— (a) A reco^- 

F. 17 
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nised provident fund eonHistft of coTitributionR by employers and 
employees, accumulations, interest thereon and securities pur- 
chased therewith, and nc other v«ums. So long as the “transferred 
balance”, [section 58-J (^)] and the imployers’ contributions, 
interest thereon, etc., are not invested, the fund will consist solely 
of subscriptions, accumulations and interest tkereon 

(b) A reasonable interval should be allowed to ibe trustees 
to accumulate the contrijnitions collected before recpiiring tbeir 
investment as above. 

(c) A fund is not rendered ineligible for re(‘oo'nition by the 
fact that it can be closed or wound up at will by the employer or 
the Trustees, provided that it is not revocable otherwise than in 
accordance with section 58-C (1) (c). 

{d) The fact that a fund receives donations, for example, from 
retiring partners, should not he held to render it ineligible for 
recognition. 

{ii) Apprecidfiori and, depreciaiion in securities helonginp to 
recognised provident funds, — (a) In certain Provident Funds it is 
the practice to revalue the securities held at the end of each 
financial year and to take the ai)preciution and depreciation thus 
ascertained into consideration before allocating to the members 
their share (jf the annual profit. This ])ractice does not render the 
fund ineligible for recognition. Pias and minus entries relating 
to such appreciation or depreciation sliould be made in the remarks 
column of the Form of account prescribed in rule (> of the Indian 
Income-tax (Provident Fund Kelief) (Central Board of Revenue) 
Rules (Part II of the Manual) . Such appreciation or depreciation 
need not be taken into account in determining the rate of interest 
under section 58-F (2). 

(b) The appreciation of securities itself cannot directly come 
into the computation of the employee's total income or be liable 
to tax at any time. Though it is a form of accumulation of 
contributions, it is also not income but an increase of capital. 

(Hi) Forfmtvres to recognised prorident funds, [Sectio^i 58-(\ 
(1) (r/).] — (a) The only amounts that an employer is allowed by the 
Act to recover from a reciognised Provident Fund are his own contri- 
butions to the account of a dismissed pmi)loyee or an employee 
voluntarily leaving his employment as stated in section 58-C (/) 
(/) and of interest on sueh contributions. If the rules of any fund 
provide for forfeitures to the employer of anjv" other inonies — for 
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feitailipie oi‘ a dismissed employee's own contributions and the in^ 
ierest thereon, this provision is repugnant to section 58-C (1) (/) 
and renders the fund ineligible for recognition. 

(h) A provision for the forfeiture to the fund in certain 
circuinstances (c./y., assignment of employees' interest, an employee 
leaving service <o take employment under a rival) of so much of 
the amount standing to the credit of an individual emjdoyee as is 
in no circumslama's re<‘overal)le hy the employer, under clause (/) 
of sub-teeiion (/) of section of the A(*t, does not render the 

fund ineligible for recognition under that sub-seetion. 

(c) Such amounts repre'sent acjoimulations of sums eredited out 
of ihe employee's salary with interest thereon, and it is clear that 
these amounts are within the language used in clause (d) of sub- 
section (/) of section 5'H-C, read with the definition of “contribu- 
tion’' in clause (d) of section 58-A. The effect of (danse ((/) of 
sub-section (1) of st'cdiou 58-C is not to r(H|uire that so much of 
the l alance at the credit of an individual employee as is not re- 
coverable by tlie employer under clause (/) should be payable to 
tbe employee. It re(]uires the accumulated balance due to the 
employee to be payable to the employee, and the definition of 
“accumulated balance due" an clause (rj) of section 58-A expressly 
recognises the possibility that by the regulations of a fund any part 
of tlie balance to the credit of an employee may be excluded from 
the amount claimable by liim and therefore from the accumulated 
balance due for the purposes of (danse {[/) of suh-sectioii (/) of 
section 58-C. 

(d) While therefore re(*overies by the employer are governed 
by clause (/) of sub-section (/) of section 58-C, forfeitures to the 
fund are left by the Act to be governed hy the regulations of the 
fund, so that no provision in the regulations of the funds for the 
forfeiture to the fund of any part of the balance to the credit of 
the individual employee will render the fund ineligible for recogni- 
tion. 

(e) The inclusion in ihe rules of a provident fund of a provision 
for the payment of forfeited amounts of an individual member to 
his wife and family does not render the fund ineligible for recogni- 
tion. The definition of the expression “accumulated balance due" 
to an employee whicli is set out in section 58-A makes it plain that 
the amount which is payable to the employee, is not necessarily the 
equivalent of the total of his contributions, the employer's contri- 
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biitiorift anti the interest which has accunuilaied iherctin; and the 
provisions td' clause {g) of section 5S-(\ read witli this definition 
of the ‘‘accumulated balance due ’’ are not inconsistent Avitli the 
payment to a third party of forfeited amounts, althoug*!! the cir- 
cumstances in which the emph>yer can himself take these amounts 
are limited by clause (/>) of section 58-t\ 

(/) The inclusion in the reg-ulations of a provident fund of a 
provision for the forfeiture to tlie fund of the accuimulated balance 
due to an em])loyee who dies wit]H>ut heirs also does not make the 
fund inelio'ible for reco«*nition. vSuch forfeiture to the fund does 
not put anything* into the fund, because what is forfeited to the 
fund is already in the fxmd. As the act of forfeiture does not put 
any sum at all into the fund, it cannot be held to put into the fund 
any sum other than the (‘ontributions, et(‘., specified in section 
58-C (i) (d). The question of tlie validity of a regulation forfeit- 
ing to the fund the accumulated balance due to an employee who 
dies intestate and without heirs does not arise, as the existence of 
a such a regulation, whatever it may be worth, does not affect the 
composition of the fund for purposes of clause (r/) of sub-section 
(7) of the same section. 

(Iv) Pdjpnent of accy to uhtfrd IhiVoocvs of recognised provident 
funds to employees discontinuing participation. [Seetio'f^ 

(7) (//) and (/?).] — {a) If an employee wlio is a subscriber to a 
recognised })rovident fund, the membershix) of which is optional, 
decides to discontinue his membership of the fund while not resign- 
ing his employment, he is entitled io claim repayment of the ac- 
cumulated balance at his <‘redit, under setdion r>8-(^ (/) (//), of the 
Act. Under section e)8-A (r) of the Act, an “employee’^ means an 
employee participating in a ])rovident fund. Thus a person who 
discontinues hns participation in a fund “ceases to be an employee” 
within the meaning of section 58-(J (7) (//) and is, iherefore, entitled 
to claim payment of the ac’cumulated balance due to him. 

(/>) A private provident fund, ])articipation in which is 
optional^ is not qualified for recognition unless the rules confer on 
the participants the right to ret’eive x)ayment of the accumulated 
balance whenever participation is discontinued. (I.T.M.) 

It is the intention to give the benefits of participation in a 
recognivsed Provident Fund only to those employees w^ho have 
rendered continuous service with the employer for at least 5 years. 
Section 58-C (3) is here amended so as to put the employee belong- 
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inj^ to a recog'nised Provident Fund who luis ind rend('red 5 vears’ 
service in the same position as lie would liavc* I een it the iuiid lia l 
not been recognised. (Objects and Keasons). 


5SD. Power to relax restrictions of employer’s contributia?is 
in certain cases. 


58E. Annual accretion deemed to bs income received. 

58F. Exemption of annual accretion from income4ax. 

lnter(\si on acruimihitcd hahtnccii in rcvofjnised pvovidmi 
fu7uh^. {Section 5S-F.). — (i) Interest on ac(‘Uniulations in reeo»’- 
nised jirovident t'linds is exempt from in(*ome-iax but not from 
super-fax up to a rate to be fixed by Government which is b per 
cent, at present. In some funds a provisional rate of interest is 
allowed to the employees in the first instance and tlie difference 
between the interest actually earned by tlie fund and the provi- 
sional rate so allowed is distributed between the eni])loyees on a 
basis which has some reg’ard to the len^-tli of servi(*e of the em- 
ployees. In such cases, the interest credited to ilie individual 
accounts should be exempted in so far as the average interest 
earned by the fund as a whole does not exceed the presmibed rate 
of interest. 

(//) Interest on sums credited to an em])loyee’s account in a 
recoo^nised Provident Fund, which sums rcjiresent his sliare of the 
appreciation in the value of the securities lield by the Fund, is to 
be regarded as interest within the meaning of sections 58- A (/) and 
58-C (!) (J). 

I nferpretotiou of in relation to rrrofjnised provident 

fluids. [Section ijS-F (/)]. — That the expression ‘‘salary^’ as 
used in (ffiapter IX-A of the Act does not embrace everything 
taxable under tlie head ‘^salaries’^ in accordan(‘e witli sub-section 
. . . . (I.T.M.) 

Section 58E (1). Annual accretion in any year shall be 
deemed to have been received in that year and shall be 
included in the Total Income. 


Hence, Employer’s contribution 
Employee’s contribution 
Interest on accumulations. 


to be included in 
the Total Income. 
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Proviso: — Provided that Total Income for purposes of 
section 15(3) will include only Employee’s own con- 
tributions. For all other purposes, Total Income 
is as per (1) above. 

Section 58F. (1) Exemptions limited to R«. 6,000 in- 

clude both the contributions which will not exceed ^ of 
salary (salary includes so much only of an employee’s re- 
muneration as is of a specific monetary amount and is 
payable periodically). 

(2) 6 per cent, interest on accumulations is exempted 
from I.T. (But not from S.T.) 

Note that interest on accumulations must not exceed 
one-third of the salary of an employee for the year. 

The limit of exemption is cut down to Es. 6,000 us in section 
15 (clause 15) and in order to simplify the ])rovision rei>:arding the 
exemption of interest on the employee’s accumulated balance it is 
provided that such interest shall Iw exem])ted in so far as it does 
not exceed one-third of the employee’s salary for the year. 
(Objects and Reasons). 

Illustration 95. 

A’s salary is Es. 400 per month in a Mercantile house, where 
he pays Es. 25 per month from his pay to Ihc Eecognised Provident 
Fund. A’s employer pays Es. 600 annually to A’s credit by way 
of Provident Fund contribution. A pays life insurance premium 
of Rs. 1,200 annuallj'. Find out A’s taxable income. 

Statement of taxable income. 

1. Net salary ... ... Es. 4,500 

Employee’s Provident Fund 

contribution ... Rs. 300 

Es. 4,<S(K) 


Annual arcreiion : 

; — 


employer’s 

Es. 

600 

einxiloyee’s 

Rs. 

300 

Int. on P/F A /e 

Es. 

108 


. Rs. 1,008 

Less employee’s contribution Es. 300 

Rs. T08 


Total Income 


Rs. 5,508 
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3. DecluctionH on acooiint of Provident 

Fund and Life iusuranee preiniuin 
will be J of (Rs. 55D8 niinns 
Ert. 708) ... 

{(t) Provident Fund allowed of 

salary ... Rs. 800 ... L's. S(,0 

{U) Life lusuranee })reiniuin due 
(in ibis ease) nil 

4. Exempted interest at 0% on iKeunui- 

lations (/.e., b/K ' /o ... Rs. 108 

Rs. 908 

Taxable Income ... Rs. 4600 


Illustration 96 : 

A^s salary is Rs. 400 per month in a Mercantile House where 
he pays Rs. 25 per month from his pay to the Recognised Provident 
Fund. He has income from other sources Rs. 6,000. A’s employer 
X)ays Rs. 600 annually to A\s credit by way of Provident Fund 
contribution. A pays life insurance premium Rs. 2, Out) annually. 
Find OUT A’s taxable income. 

Statement of Total income. 

1. Salary ... ... Rs. 4800 

2. Annual accretion: — 

employer's Rs. 600 
employee’s Rs. 300 
Int. on P/F A/c Rs. 108 

1.008 

I. 10 SS employee’s contri- 
bution ... 3 0 

Us, 708 

3. Other sources ... ... li ^. 6,000 

Total Income Rs. ll,r{] ; Tax Rs. 743-3-0 

Average rate 12*4 ])i:s 

4. Total dediictions in .respect of Pro- 
vident Fund and Life Insuranc.; 
premium will be ; 
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I oi (Kh. 1I5(KS minus Bs. 70'8) Rs. 1,800 

(a) Provident Puiul deduction 

beiuo* I of salary, i.o., R.s. 800 
(h) L.I.JX deduction will he 

lU. I,(i00 

Rs 1,800 

5. Exempted interest beino’ G% 

on ac(‘umulations (P/F .A /<•) KKS 

ICs. ldP8 

Bs. 190S a1 12-4 i»ies Bs. 128-8-0 

Bs. 620-0-0 


Worllnrj of Governmenl Prouidetif Fund. 

Illustration 97 : 

A is a Government servant and his salary is Bs. 400 per month. 
Tie pays Bs. 25 |)er month to his Provident Fund. Government 
contribution is Bs, 50 ])er month. A pays Tjife Insurance premium 
of Rs. l,20t) annually. Find out A\s taxable income. 

1. Salary Bs. 4,800 


Total income ... Rs. 4,800 
Tax Rs. 154-11-0 

2. Deduction on account of Provident 
Fund and Insurance premium 
not exceedinp^ 1/6 ofBs. 4,800 is 
Bs. 800 at the avera< 2 ^e rate of 

(M9 pies ... ... Rs 25-12-8 Bs. 128-14-4 


Note: 

(1) If deduction of income-tax from his salary has already 
been made after taking into account Life lnsiiran(*e premium 
payments then no refund or no excess payment has to be made, 

(2) If, on the other hand, income tax from his salary has 
been made witliout any reference to TX’ovident Fund and Tiife 
Insurance premium payments, a refund will he made to the 
asses^ee, 
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S8G. Exemption of accumuiated balance from Income-tax 
and super-tax 

58H. Deduction at source of Income-tax payable on accu- 
mulated balance due. 

581. Accounts of reocgnised provident funds. 

58J. Treatment of Balances in newly recognised provident 
funds. 

58K. Treatment of fund transferred by employer to trustee. 

SSL. Provision relating to rules. 

58M. Application of this chapter. 

58N. Definitions. 

580. Approval and withdrawal of approval. 

58P. Conditions for approval. 

58Q. Application for approval. 

58R. Exemption of superannuation fund from income-tax. 

588. Treatment of repaid contributions. 

S8T. Deduction from pay of, and contributions on behalf of, 
employee to be included in return under section 21.. 

58U. Liabilities of trustees on cessation of approval of fund. 

58V. Particulars to be furnished in respect of superannuation 
funds. 

Section 58. (1) The Central Board of Revenue may, sul4eet 
to the control of the Central Government, make rules for carrying 
out the purposes of this Act and for the asoertainment and deter- 
mination of any class of income. Such rules may be made for Dm 
whole of British India or Dm* such part thereof as may be specified. 

F. 18 
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(2) Without prejudiee to the gonoraiity of the forogoing 
power, such rules may — 

(a) prescribe the manner in which, and the procedure by 

which, the income, profits and gains shall be arrived 
at in the case of — 

(i) incomes derived in part from agriculture and in part 

from business; 

(ii) persons residing out of British India; 

(b) prescribe the procedure to be followed on applications 

for refunds; 

(c) provide for such arrangements with His Majesty’s 

Government as may be necessary to enable the appro- 
priate relief to be granted under section 27 of the 
Finance Act, 1920, or under section 49 of this Act, 

(d) prescribe the year which, for the purpose of relief under 

section 49, is to be taken as corresponding to the 
year of assessment for the purposes of section 27 of 
the Finance Act, 1920; and 

(e) provide for any matter which by this Act is to be pres- 

cribed. 

(3) In cases coming under clause (a) of sub-seotion (2), 
where the income, profits and gains liable to tax cannot be defi- 
nitely ascertained, or can be ascertained only with an amount of 
trouble and expense to the assessee which, in the opinion of the 
Central Board of Revenue, is unreasonable, the rules made under 
that sub-section may — 

(&) prescribe methods by which an estimate of such income, 
profits and gains may be made, and 

(b) in cases coming under sub-clause (i) of clause (a) of 
sub-se3tion (2), prescribe the p:oportion of the in- 
come which shall be deemed to be income, profits 
and gains liable to tax; 

and an assessment based on such estimate or proportion shall be 
deemed to be duly made in accordance with the provisions of this 
Act. 

(4) The power to make rules conferred by this section ^all, 
except on the first occasion of the exercise thereof, be subject to 
the condition of previous publication, 
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(S) Iftules made under this section shall be published in the 
official Gazette, and shall thereupon have effect as if enacted in 
this Act, 

Note — (1) The Central Board of Revenue may make 
lules for carrying out purposes of the Act and for the 
ascertainment and determination of any class of income. 

(2) A rule has almost the same force as a section. 

(3) The rules framed by the Central Board of Revenue 
must follow from the Act so that no conflict may arise. 

(4) If there is unfortunately any conflict between two 
rules or between a rule and a section, the section will 
prevail. 

(5) Rules are for the guidance of fiscal officers. 

Section. 6C; (1) The Central Government may, by notiflca« 
tion in the official Gazette, make an exemption reduction in rate or 
other modification, in respect of income-tax in favour of any class 
of income, or in regard to the whole or any part of the income of 
any class of persons. 

(2) Where, by reason of any portion of an assessee’s salary 
being paid in arrears or in advance, or by reason of his having 
received in any one financial year salary for more than twelve 
months, or a payment which is under the provisions of sub-sec- 
tion (1) of section 7 a profit in lieu of salary his income is assess- 
ed at a rate higher than that at which it would otherwise have 
been assessed, the Central Government may grant the appropriate 
relief. 

(3) After the commencement of the Indian Income-tax 
(Amendment) Act, 1S3S', the pawer conferred by sub-section (1) 
shall not be exercisable except for the purpose of rescinding an 
exemption, reduction or modification already made. 

Incomes not included in the Total Income. 

Notifications — Total exemi)tiouH. 

The following are the existing exemptions under sub- 
section (1). 
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“ Tile following classes of income shall be exempt from the 
tax payable under the said Act and they shall not be isken into 
account in determining the total income or salary of an assessee 
for the pui];oses of the said Act except for the purposes of sub- 
section (4) of section 48-: — ■ 

(1) The official allowance which an agent of a Prince or 
State in India, who has been duly accredited to represent the 
Prince or State for political purposes in any place within the 
limits of British India, receives as such agent in British India 
from the Prince or State; and the official salaries and fees which 
a Consul-General, Consul, Vice-Consul or Consular Agent of a 
foreign State, whether ‘de carrier’ or not, and whether a British 
or a foreign subject, or a representative or consular employee of 
a fuieigii State, not being a British subject, receives in India 
from such foreign State in his capacity of Consul-General 
Consul, Vice-Consul or Consular Agent, representative or consular 
employee. 

(2) Sums paid in pursuance of Article 3 of the agreement, 
date the 17th August, 1825, l>etween the British Government and 
the King of Oudh. 

(3) Income derived from the Bua tax defined in clause (c) of 
section 2 of the Teri Dues Eegulation, 1902. 

(4) The interest on Government securities held by lor on be- 
half of, ruling Chiefs and Princes of India as their private 
property. 

(5) The salary and allowances paid by a State in India 
during the period of deputation to any person deputed by the 
State for training in British India. 

(G) Scholarsliips granted to meet the cost of education. 

(7) The yield of Post Office cavsh certificates. 

(8) The interest on deposits in the Post Office Savings Bank. 

(9) The income of a University or other educational institu- 
tion existing solely for educational purposes and not for purposes 
of profit. 

(10) The salary of His Majesty’s Trade Commissioners in 
India. 

(11) The salary of the Canadian Trade Commissioner in 
India at Calcutta. 
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(12) The salary af the American Trade Comiuis. ij . . 

India, etc. 

(13) The salary of the Italian Trade Commissioner in India, 

etc. 

(14) The salary of the Trade Commissioner for Ceylon in 
India, etc. 

(15) The salaries of the Corresponden: of the Internationa. 
Labour Office, New Delhi, and his staflf. 

(IG) The salaries of the organiser and manager of the branch 
office of the League of Nations, Bombay, and his staff. 

(17) Such portion of the income of a member of His Majesty’s 
Naval, Military or Air Forces, British or Indian, or of the 
Koyal Indian Marine as is compulsorily payable by him iiiidei 
the orders, or with the approval of Government to a mess, wine ui 
band fund. 

(18) The allowances attached to — 

The Victoria Cross. 

The Military Cross. 

The Order of British India. 

The Indian Order of Merit. 

The King’s Police Medal. 

The Indian Police Medal. 

(19) Jangi Inanis awarded to Indian officers, Indian other 
ranks and followers in respect of services in the Great War. 

(20) The income of “Thana Funds” administered by Politi- 
cal Agents in Kathiawar and of the ‘‘Secunderabad liocal ( Abkari, 
etc.). Fund” administered by the Eesident at Hyderabad. 

(21) The income of the Rewa Kant ha Me was Administration 
Fund, and of the Sankheda Mewas Enad Fund administered by 
the Political Agent, Rewa Kantha. 

(22) The income of— 

(a) The following funds controlled by the Eesident for 
the States of Western India, namely: — 

The Kathiawar Consolidated Ti(K*.al Fund; the Rajkot 
Civil Station Land Improvement Fund ; the 
Rajkot Civil Station Fund ; the Kathiawar Mount- 
ed Police Fund; the Consolidated Local Fund, 
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Malii- Kantha; tlie (‘onsolidated Local Fund. 
Banas Kantha, inclu<Hno‘ the l?alaii|)iir Agency 
Educational, Sihori, Deodar, Varahi, Saiitalpur 
Dispensaries, and Survery Funds; and tlie Sadar 
Bazar Fund; 

(b) the villag'e Police Funds, Kankrej, Deodar, 
Suigam, Vandii, Sauialpur, contndled by tlu» 
Political Ag*ent, Sabar Kantha Ag‘ency; and 

(c) the Wadhawan tdvil Station Fund conindled by 

the Political Agent, Easiern Kathiawar Agency. 

(2ii) Tlie income of E-egiinental Institutes derived from 
rebate payable hy institute contracdors. 

(24) The interest on securities Iield by the Kathiaw^ar Educa- 
tion Provident Fund. 

(25) The income of recognised Thrift and Savings Funds, the 
assets of which consist solely of dejmsits made by members and 
the profits earned by the investment thereof. 

(26) The income of the Kolhapur Residency Area Fund. 

(27) The salaries of Khasadars, Levies and Badraggas 
employed in the tribal territory on the North-West Frontier and 
of all persons emjjloyed in the tribal levy service in Baluchistan. 

(28) The salaries of the light-liouse keepers of light-houses 
in the Red Sea. 

(29) Value of rent-free quarters occupied by, or money 
allowance paid in lieu thereof to, Indian officers, British Warrant 
and Non-Commissioned C'fficers and men of His Majesty's Military 
or Air Forces, and British and Indian Warrant Officers of His 
Majesty's Naval and Marine Forces; in all cases irrespective of 
whether the individual concerned is married or single. 

(30) Value of rations issued in kind or money alloAvances 
paid in lieu thereof, to any officer or other rank in His Majesty’s 
Naval, Military or Air Forces, British or Indian, or in the Auxi- 
liary Force, India, or in the Indian Territorial Force, or in the 
Royal Indian Marine. 

(31) The value of the free education provided for the children 
of British Warrant and Non-Com missioned Officers and any grants- 
ia-aid made to British Warrant and Non-Commissioned Officers in 
lieu of the provision of free education for their children. 
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(32) Conservancy allowance granted in lieu of free conser- 
vancy if) lioii-dcpartmental W arrant and Non-Commissioned 
Officers of the India Fnattached List, derartmental Non-("ommis- 
siiaiod Officers (;f the India T^nattached List not in receipt of con- 
solidated rates of pay and Warrant and Non-Commissioned Officers 
of the pcrnianf^nt staff of tlie Auxiliary and Territorial Forces. 

(33) The in(‘omc of persons, otlier than persons in the service 
of the Government, residing in the distric t of Angul. 

(34) Deferred pay within the meaning of para, 254, Pay and 
Allowance Regulations for the Army in India, Part II paid to 
soldiers or non-commissioned officers of the Indian Army. 

(35) Shore allowance granted to Warrant Officers of the 
Royal Indian Navy when employed on Marine Survey Duties 
under para. (( ) of tlie Regulations for tlio Royal Lidian 
Navy, Vol. I. 

(30) The income of indigconnis hillmen, other than persons 
in the servi(*e of (government residing in tlie following areas of 
Assam : — 

The Naga Hills District. 

The Lush a i Hills District. 

The Sadiya Frontier Tract. 

The Dalipara Frontier Tract. 

The Lakhiinpur Frontier Tract. 

The Garo Hills, 

The Jowai suh-divisioii of the Rliasi and Jaintia Hills 
District and 

The Nortli Cachar Hills in the district of Cachar. 

(37) The perquisite represented by the right of any of the 

officers specified in the annexed list to occupy free of rent as a 
place of residence any i)remises provided by the Central Govern- 
ment, the Crown Representative, or the Provincial Government 
as the case may be. 


List of Officers. 

The Governor-General. 

The Commander-in -Chief. 

The Goyernor of a Goyeynor^s Province, 
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The Chief Commissioner of any of the following Provinces, 
namely : — 

British Baluchistan, 

Delhi, 

A j mer-M erwara, 

Coorg, 

The Andaman and Nicobar Islands, and any first class 
Resident in the Indian Political Department Service. 

(38) vSiich part of income in respect of which the said tax is 
payable under the head ‘‘property’’ as is equal to the amount of 
rent payable for a year but not paid by a tenant of the assessee 
and so proved to be lost and irrecoverable, where — 

(a) the tenancy is bona fide; 

(b) the defaulting tenant has vacated, or steps have been 

taken to compel him to va(‘ate the property; 

(c) the defaulting tenant is not in occupation of any other 

property of the assessee; 

(d) the assessee has taken all reasonable steps to institute 

legal proceedings for the recovery of the unpaid rent 
or satisfies the Income-tax Officer that legal proceed- 
ings would be useless; and 

(e) the annual value of the property to which the unpaid 

rent relates has been included in the assessed income 
of the year during which tliat rent was due and 
income-tax has been duly paid on such assessed 
income. 

39) When in any year an assessee has ceased to be an em- 
ployee participating in a recognised Provident Fund and has been 
declared by the employer maintaining the fund not to be eligible 
to receive the whole of the accumulated balance due to him, so 
much of his income as is assessable for that year shall be exempted 
fi('m income-tax and shall be excluded from the computation o' 
his total income for the purposes of the said Act as is equivalent 
to so much of the accumulated balance due to him as has not 
been paid or is not payable to him, and if such amount exceeds 
that amount of his income in that year, so much of his income 
in the following year or years as is equal to the amount of such 
cxces^j ^b^ll be so exempted ^nd excluded in such year or years. 
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(40) Inooirie of a Kt^rvice Finul derived froin interest on 
Government securities or int(*rest on funds deposited with tln‘ 
Central or any Provincial Government. 

For tile purpose of this excnnption, a Servi^a* Fund m(*ans a 
fund estahlivslied under tlie autliority of, oi’ with the ])ennission 
of, the Central or any Provimdal Gov: rnnn*’;t for the purpose of 
securino- deferred annuities to I he sul>seri])ers, or payuHOits to 
them in tlit^ event of tlieir r(\sii»iintion or dismissal from the 
service in whic*h th(\v are emjdoyed, or piovision for their wives 
or children after heir death, or ]>ayments to their estate or tlieir 
nominees upon their deatli, to Avliich servant of tlie Crown are 
alone admissihle as subscrihers or members and tlie funds of whicli 
are either deposited with the f^entral any l^roviiicial Govern 
ment or invest(‘d in Government Securities.' 

(41) Pensions of officers of (bivenmumt K^sidint** out of 
India drawn from any Colonial Treasury or ])aid in the United 
Kin^*dom, whether smdi pensions ar(‘ ])aid in sterlino' or l)y means 
of ne^j’otiable raipee drafts on a bank in India. 

(42) Pensions paid in the United Kinj^dom or in a (kdony to 
officers of local authorities or employees of (‘onqianies or of ])rivate 
employers, such officers or eTn])l()y(H‘s bein^>‘ resident out of India,. 

(43) Pensions g'ranted to offi(*ers of His Majesty’s ]Saval, 
Military or Air For(*es, British or Indian, or of the Auxiliary 
Force, India, or of the Indian Tniitciial Ft rce, or of tJie Iloyal 
Indian Marine in respect of wounds or injuries received in action 
or in the performance of their duties as members of such forces 
otherwise than in action. 

(44) Pensions granted to membms of His Majesty’s ISaval, 
Military or Air Forces, British or Indian, or of the Auxiliary 
Force, India, or of the Indian Territorial Foice, or of tlie Itoyal 
Indian Marine, who have been invalided from service with such 
forces on account of bodily disability attributable to, or aggravat- 
ed by, such service. 

(45) Extraordinary pensions granted to (Tvil Officers (ex- 
cluding* family pensions granted as the result of the death of 
such an officer) under Chapter XXXVITI of the (Tvil Service 
Eegulations, or the Army Begulations, India, as the case may 
be, in respect of wounds or injuries received in the performance 
of their duties, 

F. 19 
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(46) The lump grunts made l>v (xovernmeut to the Indian 
t’hu reh — 

(1) for the provision of e])isco])al supervision and mini- 

strations ; 

(2) for the payment of allowaiiees to clergymen entertained 

in lieu of (1ia])laineies reduced; and 

(3) in lieu of Ihe grants-in-aid ai present given for the 

entertainmeni of (dergymen of the Additional 
Clergy Stnnety under articles 602 and 60v3 of the 
Civil Servi(‘e Eegulaiions. 

(47) The interest on Mysore l urhar Secnuities. 

(48) Incomes included in Total Income but exempt 
from both I. T. and S. T. 

(1) The interest on Government securities purchased 

through the Post Offic'e, and lield in the custody 
of the Accountant-General, Posts and Telegraphs, 
provided that the exemption shall apply only to 
interest on securities so held on account of any one 
assessee up to a face value of Es. 22,500. (This 
shall cease to have effect in respecd of interest paid 
after the 31st March, 1939.) 

(2) The profits of any Co-operative Society other than the 

Sanikatta Salt-owners’ Society in the Bombay 
Piesidoiu‘y for the time being registered under the 
Co-operative Societies Act, 1912 (11 of 1912), the 
Bombay (jo-operative Societies Act, 1925 (Bombay 
Act VII of 1925), the Burma Co-operative Societies 
Act, 1927, (Burma Act VI of 1927), or the Madras 
Co-operative Societies Act 1932 (Madras Act VI of 
1932), or the dividends or other payments received 
by the members of any siudi So(*iety out of such 
profits. 

Eaphindtion — For this purpose the profits of a Co-operative 
Society shall not be deemed to imdude any income, profits or 
gains from: — 

(1) investments in (a) securities of the nature referred to 
in section 8 of the Indian Income-tax Act, or (b) 
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property of the nature referred to in section 9 of 
that Act: 

(2) dividends, or 

(3) the ‘other sources’ referred to in section 12 of the 

Indian Income-tax Act. 

(49) Incomes included in total income but exempt 
from L T. and not from S. T- 

(1) Sums received by an assessee on account of salary, 

bonus, (joinmission or other remuneration for services 
rendered, or in lieu of interest on money advanced, 
to a person for the purposes of his business, 

where such sums have been paid out of, or determined with 
reference to, ilie profits of sindi business. 

and, by reason of sucli mode of ])ayment or determination, 
have not been allowed as a deduction but have 
been included in the piofits of the business (ai which 
income-tax lias been assessed and charj^ed under the 
head “l)usiness” : 

Provided that such sums shall not be exempt from the 
payment of super-tax unless they nre pnid to the 
assessee by a person other than a company and have 
already been assessed to su]>er-tax. 

(2) Such part of the ])rofits or gains of a firm which lias 

discontinued its business, profession or vocation as 
is proportionate to the share of an assessee in the 
firm at the time of such discontinuance, if income- 
tax has at any time been charged on such business, 
profession or vocation under the Indian Income-tax 
Act, 1918 (VII of 1918), or if an assessment has been 
made on the firm in respect of such profits or gains 
under sub-section ( 1 ) of section 25 of the Indian 
Income-tax Act, 1922 (XI of 1922). 

(50) Incomes included in total income and exempt 
from SupeMax but not from Income-Tax* 

(1) So much of the income of any Investment Trust Com- 
pany as is derived from dividends paid by any other 
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Company which has paid or will pay snper-iax in 
lospect of the prohtjs t,iit of which sncli dividends are 
paid. 

Expliuuii foih, — Jm)! this piirpt>s(‘ an invaslinent trust company 
moans a company in respect of w]ii<‘h the (jovcrnor-Geueral in 
Council is satisfied that — 

{t) it is a conifiany liavin< 4 ‘ for ils |)i‘inci])al business the 
acquisition and ho1din<»‘ of invesiments in the stocks, 
sliares, Ixmds, dcl)entures, or debenture-stocks of 
other conqianies or in s(M*uriti('s issued by publitJ 
auilioriiies. 

(//) it is not a (*on 4 )any foinu*d for tln‘ purpose of, or 
enn‘a< 4 ‘(Ml in ac<[uirin^' or exmeisin^' control ov(‘r any 
oilo'r (■onij)anv or oi-oup of (‘ompanies or (Uial)!!!!*^* 
any other persons to ae{juir(‘ oi' exercise sucli 
conti'ol. 

{ill) it is a (‘ompany (hnuned undc‘r clause (//) of the Ex])la- 
nation to sub-section (/) of section 23-A, of the said 
Act, to be a (‘ompany in wliiidi tlie public* are sub- 
stant i al ly in t ereste ^ . 

Note : — 

(1) Tli(' (Vnitral (fovcu-ninent, before tin* Annmdinent Act 
of Ihdh, could inakt* an exemption, rixlind ion in rate or other 
modifications; hut uoav tliis section cannot he utilised except for 
cancelling- any exemption or redin-tion etc. 

(2) Note the exjjression — of income” and ^‘clas.^ of 
persons” (not an individual income or jierson). 

Co-operative Society. 

(1) Co-operative Society is to be assessed when the 
Total Income is Rs. 2,000 or over. 

(2) For purposes of Income-tax, mutual business 
profit of a Co-operative Society shall be ascertained. 

(3) Such profits (mutual business profits) are exempt 
from I/T (not from Super-tax) but will enter into the 
Total Income for determining the rate. 
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(4) Therefore, Co* operative Society’s profits from : — 
(a) Interest on Securities, 

{h) Dividends, 

{o) Property, 

(d) Other sources, 

are taxable because these are not mutual profits. 

1 llusf ration 98. 

If a Co-operative Society ha.s the following iiicoiiiefs : — 

(1) Mutual Business Profit Rs. 20,000/- 

(2) interest on Securities 

(gross) ... ... iCs. J/,(H)0/- 

(o) .Dividends (gross) ... Es. 16,000/- 

Then the Total Income is Es. 45,000/- ; (average rate is 25 0'TJ 

pies) 

Tax on Es. 45,{)()0 is Rs. 5,867-3-0 

Less tax on Es. 20,000 @ 2503 = Rs. 2,607-4-0 
,, ,, „ Es. 25,000 @ 30 pies = Es. 3,906-4-0 6,513-8-0 

Eefundahle Es. 646-5-0. 

! 11 u si ration 99. 

A C' 0 -op(‘rative Society has: — 

(1) Mutual Business Profit ... ... Es. 15,000/- 

(2) Interest on Securities (gross) ... ... Rs. 13,000/- 

(3) Dividends (gross) ... ... ... Rs. 16,000/- 

(4) Property rents ... ... ... ... Es. 22,000/- 

Total Income Es. 66,000/- 

The average rate is therefore 26-61 pies in the rupee and 
income-tax on Rs. 66,0(X)/- is Rs. 9,148-7-0; from this amount 
will be deducted tax on Rs. 15,000/- at 26.61 pies. Tax already paid 
on Es. 29,000/- (13,000 + 16,000) at 30 pies will also be deducted. 
The balance is tlie net amount payable or refundable. 

Continuing illustration above, find out Super- tax payable. 
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Total Income is Ks. G(),()00/-. According to the Finance Act 
1940, the Sii|:er>tax will be calculated as follow s : — 

Rs. 66,000 
Less exemption Rs. 25,000 

41,00a at 1 anna = R‘S. 2,502-8-0 

Illustration 100, 

A mail receives a salary of Rs. riOO ]).m. He luis au 
investment in Securities the profits from wdiicfi amount to Rs. 
4,000 (gross). He got a dividend from a C\)-operative Society — 
the gross amount of dividend being Rs. 5,000. 

Therefore A\s Total Income — 

Salary 

Interest on Securities 
(V)-operative Dividends 
Total Income Rs. 12,600/-; 

(average rate is L>4pies). 

Income-tax on Rs. 12,6(M)/- 
Less Tax on Rs. 5000/- @ 13*4 

Rs. 348-15-4 

,, ,, ,, already paid 

on salary ... ... Rs. 98- 7-0 

Less Tax already paid on 

securities ... ... Rs. 625-0-0 

Rs. 1,072-6-4 

Refundable Rs. 19-11-0. 

A Lo-operative Society shows the following particulars: — 
Business Loss (Mutual) ... ... Rs. 40,0(X) 

Interest on Securities (gross) ... Rs. 1,00,000 

Total In(*ome Rs. 60,000 

Tax already deducted on Rs. 1,00,000 is Rs. 15,625-0-0 
Tax due on the Total Income of Rs. 60,000 is R.s. 8,210-15-0 
Refundable to the Society is Rs. 7414-1-0 

Where a (i)-o}}erative Society incurs a loss under any head of 
income that has been exempted from tax by notification under 
Section (>0 (1) of the Act, such loss may be set ( ff under Section 24 
against any income that is not so exempted. (I.T.M. 8th Edition) 


.. Rs. 3,600 

Rs. 4,001) (gross) 
Rs. 5,000 (gross) 

Rs. 879-11-0 
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v St ration 101. 

Super-Tax 

A Co-operative Society lias : — 

Mutual Business Profit Es. 30,000/- 
Dividends (^^ross) 10,800/- 

Total Income Es. d0,800 (average rate is 

24-52 pies Super- 
iax excluded) 

(a) Income-tax 

Tax on Es. 40,800/- .. Es. 521(C15-0 

Less Tax on (Mutual 
Profit) Es. 30,000/- =Es. 3,8^11-4-0 
Less already paid 

(on dividend) Es. 1,687-8-0 Es. 5518-12-0 

Tlieiefore rncoine-tax refundable Es. 307-13-0 

(b) Super-tax 

Tax on Es. 40,800/-: — 

Es. 

Es. 25,000/- ' nil 

Es. 15,800 % -/!/- = 987-8 

Es. 987-8 

The Finance Act of 1940. 

7(1) Subject to the provisions of Sub-section (2). 

(a) Income-tax for the year beginning on 1st day 
of April, 19-1.0, shall be charged at the rates 
specified in Part I of Schedule IT to the 
Indian Finance Act, 1939; 

(&) rates of super-tax for the year beginning on the 
1st day of April, 1940, shall, for the purposes 
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of Section 55 of the Indian Income-tax 
Act, 1922, be the rates specified in Part II 
of the Schedule II to the Indian Finance 
Act, 1939 : 

provided that in the case of an association of 
persons being a co-operative society, otlier 
than the Sanikalta Salt Owner’s Society in 
the Bombay I^residency, for the time being 
registered under the Co-operative Society’s 
Act, 1912, Or under an Act of the provincial 
legislature governing the registration of co- 
operative societies, the rates of super-tax 
for the year beginning on the 1st day of 
April, 1940, shall he 

(1) on the First Rs. 25,000 of the total income — 

nil. 

(2) on the balance of total income — one anna in 

the rupee. 

(2) In cases to which Sec. 17 of the Indian Income- 
tax Act, 1922, applies, the tax chargeable shall be deter- 
mined in accordance with the provisions of that section 
with reference to the rates imposed hy sub-section (1). 

(3) For the purpose of this section and of the rates of 
tax imposed by sub-section (1), tbe expression “total in- 
come” means total income as determined for the purposes 
of income-tax or super tax, as the case may be, in accor- 
dance with the provisions of the Indian Income-tax Act, 
1922. 

Note (b) above, where it will be found that super-tax 
cn Co-operative Societies will henceforth be levied on a 
new basis, viz., exemption of the first Rs. 25,000 and 
taxation of the balance at one anna in the rupee. Before 
ihe amendments of 1939, it was exempt from super-tax. 
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In C.I.T. Madras vs, Salem District Urban Bank, 

Ltd., 1940, I.T.R. 269, 

“The assessee wan a Oo-operative Central Think registered under 
the Co-operative Societies Act of 1912. It consisted of 671 share- 
holders, of whom 138 were persons and 533 were co-operative so- 
cieties. The main object of the bank was the collection of funds 

for financing* co-operative societies but it also carried on general 

banking business not ie])ugnant to llie provisions of the Co-opera- 
tive Societies Act. For the asst'ssment year 1937-38 the Income- 
tax Authorities held tliat the assessee had a total income of Bs. 
37,445, and after excluding Bs. 1,519 representing interest on tax 
free securities and Its. 26,624 being pi^ofits fjom co-operative busi- 
ness, (which are exempted by Notification issued under Section 
60 (1) of the Act from being charged to tax but not exempted from 
inclusion in the total income) they assessed tln^ assessee as an 
association of individuals on the balance of Bs. 9,302, represent- 
ing interest on taxed securities and interest obtained on deposits, 
at a rate which would be payable on an income of Es. 37,446. On 
a reference by the Commissioner: 

Held (/) that the assessee was an association of individuals 
within the meaning of Section 3 of the Indian 
Income-tax Act and could be assessed to income-tax 
as an association of individuals ; 

(ii) that avS the assessee carried on a banking business with 
non -members it. was not a mutual benefit society, 
and the profit of Rs. 26,624 was rightly included in 
the computation of its total income. 

In this case, the Chief Justice of the Madras High Court 
observed : 

“If a corporate body created by a statute is an individual with- 
in the meaning of the section and I hold that it ivS — a co-operative 
s<x;iety registered under the Co-operative 8o(*icties Acd must fall 
within the same category. It is a corporate body and has perpe- 
tual succession. I consider that it is not reasonable to suppose 
that the Legislature intended that there should be a difference in 
the meaning of the word ^individual’ and the plural * individuals’. 
If the word ^individual’ includes a corporation, the words ‘asso- 
ciation of individuals’ must embrace an association of corporate 
bodies, and therefore the assessee is an ‘associatiop of individuals,” 
F. 20 
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Thus he disagreed with the Ahmedabad Millowiier’s Case and 
agree with the Ourrimbhoy Trust Case. 

Ill Madras Provincial Co-operative Pank, Ltd., vs, C.I.T., 
Madras (1^83, I.T.R. 158), Justice Bardswell observed: '"I agree 
til at the interest derived by a Co-operative Bank from its invest- 
ments in Government securities is not to be regarded as part of 
the profits of its business qua such Bank. I would take it that 
tlie exemption is meant as an encouragement to the employing of 
as much capital as possible for the financing of co-operative socie- 
ties and so extending the scojie of co-operation. The investing of 
money in Governmeni securities does not further the cause of co- 
operation l)ut is only a means of keeping from lying idle funds that 
cannot immediately be used for such a purpose.’’ 

Held — Interest derived by a co-operative society registered 
under tlie Co-operative Societies Act, 1912, from Government 
Securities is not profit within the meaning of the Government 
Notification dated 25th August, 1925 which exempts the profits of 
co-operative societies from income-tax and the fact that by its 
bye-laws purchase and sale of Government securities is made one 
of the objects of the scxdety does not make any difference. 

In (hf.T., Burma, vs. Bengalee TTrhan Co-operative Credit 
Society, Ltd. (1934, I.T.R. 121), ‘income’ as contrasted with 
‘profits’ or ‘gains’ in the Income Tax Act means a periodical 
ironetary return ‘coming in’ and accruing to the a^sessee indepen- 
dently and not as the net proceeds of a business carried on by the 
assessee. ‘Profits’, on the other hand, are the surplus by which 
the receijits from the trade or husiness exceed the expenditure 
necessary for the purpose of earning those profits. 

The term ‘profits’ in the notification of the Government of 
India of August 25, 1925 (which exempts the profits of co-opera- 
iive s()(*ielies from income-tax), is used in the latter sense and 
prima f(fviey therefore, neither interest from securities nor income 
derived from projierty are profits within the meaning of that term 
as used in the Notification. 

Investment of capital in securities or property may, however, 
be part of the business of the society and the question whether 
income from such investments is profits of a business carried on 
by the society is a question that depends on the circumstances of 
each case; and in considering that question ,^he fa<>t that such 
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income appears as part of the profits in the profit and loss account 
of the society is not- conclusive. 

8«otioii 61. (1) Any assessee, who is entitled or recpiirod to 
artond before any lncome«tax authority in connection with any 
proceeding under this Act otherwise than when required under 
seotion 37 to attend personally for examination on oath or afflrma- 
tkon, may attend by a person authorised by him in writing in this 
kohalf, being a relative of or a person regularly employed by the 
assessee, or a lawyer or accountant or Income-tax practitioner, 
and not being disqualified by or under sub-section (3). 

(2) in this section, — 

<i) a person regularly employed by the assessee shall in- 
clude any officer of a Scheduled Bank with which 
the assessee maintains a current account or has 
other regular dealings; 

(ii) ‘lawyer’ means a Barrister-at-Law or Solicitor or any 

other person entitled to plead in any Court of law 
in British India; 

(iii) ‘accountant’ means a registered accountant enrolled 

in the Register of Accountants maintained by the 
Central Government under the Auditors Certificate 
Rules, 1932, or a holder of a restricted certificate 
under the Restricted Certificate Rules, 1932, or a 
member of an association of accountants recognised 
in this behalf by the Central Board of Revenue; 

(iv) Mnoome-tax practitioner’ means — 

(a) any person who, before the 1st day of April, 1938, 

attended before an Income-tax authority on behalf 
of any assessee otherwise than in the capacity of 
an employee or relative of that assessee; 

(b) any person who has passed any accountancy exami- 

nation recognised in this behalf by the Central 
Board of Revenue; or 

(c) any person who has acquired such educational quali- 

fications as the Central Board of Revenue may 
prescribe for this purpose. 

(3) No person who has been dismissed from Government ser- 
vice after the 1st day of April, 1938, shall be qualified to represent 
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itn assessee under sub>section (1) ; and if any lawyer or registered 
accountant is found guilty of misconduct in connection with any 
income-tax proceedings by the authority 'empowered to take dis- 
ciplinary action against members of the profession to which he 
brlongs, or if any other person is found guilty of such misconduct 
by the Commissioner of Income-tax, the Commissioner of Income- 
tax mcy direct that he shall be thenceforward disqualified to re- 
present an assesses under sub-section (1): 

Provided that— 

(a) no such direction shall be made in respect of any per- 

son unless he is given a reasonable opportunity of 
being heard, 

(b) any person against whom such direction is made may, 

within one month of the making of the direction, 
appeal to the Central Board of Revenue to have 
the direction cancelled, and 

(c) no such direction shall take effect until one month 

from the making thereof or, when an appeal is pre- 
ferred, until the disposal of the appeal. 

Personal attendance or by authorised agent. 

Note. — (1) Any assessee can appear before the 
Income-tax authorities himself or authorise anybody 
(specified above) to appear on his behalf. 

(2) In all cases authorisation in writing is necessary. 

(3) This section refers merely to attendance. Re- 
turns and verifications which are required under the Act 
must be signed by either the assessee himself or by some 
representative duly authorised in proper legal form so 
that the agent’s acts may be binding on the principal. 

(4) Powers of Attorney (Authorisation Letters). 
A bare letter of authorisation, i.e., written statement by an 
assessee that a certain person appears on his* behalf, does 
not require to be stamped as a “power of attorney.” A 
“power of attorney” is a document which renders it safe 
for a third person to treat the agent as though he were the 
principal. Whether a document that is more than a bare 
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letter of authorisation, does, in fact, entitle the agent to 
bind the principal is a matter of fact that can only be 
decided with reference to the facts of each case. If it is 
a “power of attorney” it is liable to stamp duty. The power 
of attorney should be stamped as an authority to act in a 
single transaction. [Article 48 (c) of Schedule I]. 
There is, however, nothing to prevent an Income-tax 
Officer granting permission to a representative to appear 
without acting on behalf of an assessee, i.e., merely to 
produce or explain accounts, etc. (I.T.M.) 

Section 62. A receipt shall te given for any money paid or 
recovered under this Act. 

Section 63. (1) A notice Or requisition under this Act may be 
served on the person therein named either by post or, as if it were 
a summons issued by a Court, under the Code of Civil Procedure, 
190S. 

(2) Any such notice or requisition may, in the case ot a 
firm or a Hindu undivided family, be addressed to any member 
of the firm or to the manager, or any adult male member of the 
family and, in the case of any other association of persons be ad- 
dressed to the principal officer thereof. 

Service of Notice. 

A notice must be served by registered post or by 
any method of service which is effective. 

Notice or requisition should be addressed to 

(a) any member of a firm, 

(fe) the manager or Karta of the H. U. Family or 
to any adult male member of the family, 

(c) principal officer of any “Association of 
persons,” 

Sectim 64 (1) Where an assessee carries on a business, pro- 
fession or vocation at any place, he shall ba assessed by the 
Income-tax Officer of the area in which that place is situate or, 
where the business, profession or vocation is carried on in more 
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places than one, by the lncome*tax Officer of the area in which the 
principal place of his business, profession or vocation is situate. 

(2) In all other cases, an assesses shall be assessed by the 
lncome>tax Officer of the area in which he resides. 

(3) Where any question arises under this section as to the 
place of assessment, such question shall be determined by the 
Commissioner, or, where the question is between places in more 
provinces than one, by the Commissioners concerned, or, if they 
are not in agreement, by the Central Board of Revenue: 

Provided that, before any such question is determined, the 
assesses shall have had an opportunity of representing his views. 

Provided further that the place of assessment shall not be 
called in question by an assesses if he has made a return in 
response to the notice under sub«section (1) of section 22 and 
has stated therein the principal place wherein he carries on his 
business, profession or vocation, or if hq has not made such a 
return shall not be caUed in question after the expiry of the 
time allowed by the notice under sub-section (2) of section 22 or 
under section 34 for the making of a return : 

Provided further that if the place of assessment is called in 
question by an assessee the income-tax Officer shall, if not 
satisfled with the correctness of the claim, refer the matter for 
determination under this sub-section before assessment is 
made. 

(4) Notwithstanding anything oontained in this section, 
every Income-tax Officer shall have all the powers conferred by 
or under this Act on an Income-tax Officer in respect of any 
income, profits or gains accruing, or arising or received within 
the area for which he is appointed. 

Place of Assessment 

Note (1) — Place of assessment is that where the busi- 
ness lies or where the principal place of business is situat- 
ed. Where an assessee has got business and other sources, 
the principal place of business will determine the place of 
assessment. Where no business is carried on, the place 
of residence will determine the assessing authority. Where 
the assessee’s businesses are carried on in more than one 
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province, the question is to be determined by the Com- 
missioners of the provinces concerned. Where the Com- 
missioners do not agree, the Central Board will decide the 
question. In case the assessee raises any dispute, the 
I. T. O. should refer the matter to Commissioner. 

(2) The detenu illation of the Income-tax Officer by whom an 
assessment is to be made. — (i) While for tlie reasons s^iven in para- 
graph every Income-tax Officer is, under section 04 (4), vested 
with all the powers conferred by or under tlie Act on an Income- 
tax Officer in respect of any income, profits or gains accruing or 
arising or received witbin the area for which he is appointed, the 
question of the Income-tax Officer by wboni a particular assessee 
is to be assessed has to be determined in accordance with the pro- 
visions of sub-sections (1) to (2) of section B4. TTnder those 
provisions, if an assessee carries on business, be has to be 
assessed by the Income-tax Officer of the area in which his princi- 
pal place of business is situale; in all other cases an assessee has 
to be assessed by the Income-tax Officer of the area in which he 
resides. Where there is any doubt or dispute on any sucb ques- 
tion, the question is to be finally determined by the Commissioner 
of the province in which the areas are situate. Where the areas 
are situate in more than one ])rovince, the question is to be deter- 
mined by the Oommissioners of the provinces concerned in consul- 
tation, and, where two Commissioners are not in agreement, the 
question will he determined hy the Central Board of Revenue. In 
all cases of dispute, however, before any such question is deter- 
mined ,the assessee must be given an opportunity of representing 
his views. 

(ii) If an assessee whom an Income-tax Officer is seeking to 
assess challenges his jurisdiction on the ground that the assessee’s 
principal place of business or residence is in a different income-tax 
circle, the Income-tax Officer should at once report the case to the 
Commissioner for orders. Even if the Income-tax Officers of the 
various circles concerned are in agreement as to ihe proper place 
of assessment, they are not competent to decide finally where the 
assessment should be made unless the assessee acquiesces in their 
decision. If he disputes it and the alternative places of assess- 
ment are all in the same Province, the Commissioner of Income- 
tax of that Province can finally determine the place of aasess- 
nient. If alternative places of a^ssessment are not situated in the 
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same Province » it in not necessary for the Commissioners to refer 
llie case to tlie Central Jioard of Revenue, unless Ihey hold differ- 
ent views. 

(iii) It is not necessary for an assessee who disputes the 
jnrisdiction of the Income-tax Officer either to move the Oom- 
missionei* himself or to ask the Income-tax Officer to do so. 
^\] laievcr tlie assessee does or proposess io do, therefore, the 
Income-tax Officer should take the Commissioner’s orders at once 
wlienever his jurisdiction is cliallenj^ed. 

(iv) As flic (luestion of jurisdiction must he decided before 
any assessment can he made, tlie Income-tax Officers and Com- 
missioners sliould deal with all questions arislno* under section f)4 
as expeditiously as jiossihle. (T.T.M.) 

Si'ction f)4(d) is so amended as to debar the assessee from (|ues- 
tionino- i1h> ]>lace of assessment after the time allowed hy notii'e 
under section 22(1) for suhmitt inc»‘ a return. Ass(‘ssees frecjiieiitly 
obstruct income-tax ])roceedinj^s hy raising questions of jiirisdics 
tion and the amendment is desir^ned to (dieck this practice. The 
sub-section is also amended so as to make it clear that the Income- 
tax Officer has to refer to the Commissioner before assessment a 
(luestion regarding the place of assessment. (Objects and 
Reasons) . 

In the matter of Dina Nath Hem Raj, Allahabad, 
2 I.T.C. 304, the caKse was as follows: — 

(1) This firm, which was an unregistered partnership firm 
for special venture for dealing with (‘astor seeds under a contract 
with the East Indian Railway for one year in 1923-24, consisted 
of three existing firms, one the firm of Tlina Nath Hem Raj of 
Calcutta, wlio held the lion’s share, namely, 8 annas, and after 
wliose name the temporary partnership was named, firm of 
Messrs. Dewan Chand and Sons of Lahore, who held a 4-annas 
share, and the firm of Naraiii Das of Cawnpore who held the 
other 4-nnnas share. 

(2) The Calcutta firm started and formed the partnership 
and clearly financed it. The inference may fairly he drawn that 
it would not have come into existence without their instrumen- 
tality. They might have succeeded in inducing other firms in 
Cawnpore, or Tjaliore, to join the partnership, but there is nothing 
to show that either the firm in Cawnpore, or the fim in Lahore, 
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would have formed the partnership, or have become members of 
any such partnership if it had not been for the Calcutta firm. 
The Calcutta firm were therefore the moving spirit and apparent- 
ly the financiers. 

(3) The partnership was ultimately dissolved by deed in 
July, 1924, in Calcutta. 

(4) The contract with the East Indian Railway was made 
ixi Calcutta. 

(5) Payments for the seeds supplied, or distributed to the 
order of the East Indian Railway were made in Calcutta. 

(0) A banking account was kejd in the Imperial Bank in 
Calcutta. 

(7) The ordering and direction of tlie seeds, which were 
purchased and subsecjuenily sold to the Kast Indian Railway and 
delivered at Manauri, took place at Cawnpore, and this no doubt 
was the centre of the work which has been carried out in com- 
pliance with the contract. It was not unlike a mill or factory 
in a country district, belonging to a finn with its head office in a 
neighbouring town. 

‘‘ (8) The firm in Cawnpore, who were partners carried on 
extensive operations as purchasers of the goods, which were to 
become the property of the whole of partnership, and which were 
to form the source of profit. 

(9) The correspondence with the East Indian Railway was 
conducted from Calcutta. 

(10) There is correspondence from Cawnpore asking 
Calcutta for funds. 

(11) There is correspondence, making reports to Calcutta 
of the work at the local centres or branches. 

‘‘ (12) There is correspondence asking Calcutta to make 
arrangements for loading wagons in Moradabad. 

The test in such a matter, may be given in language quot- 
ed from Mr. Shastri^s book on the law and practice of Income-tax : 
‘Ordinarily the x>i‘incipal place of business of a firm or coinjiany 
is the place at v/hich the person directing the company or firm 
to do their business.’ 

“The fact that goods are manufactured in one place does not 
make the place necessarily the principal place of business. 
Where business is carried on in many places, or at different 
branches, it may be said that the business is carried on in 
1^.21 [ 
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each of these places, though neither of them may be the 
principal place of business. In our view the Income-tax Officer 
in particular, and to some extent the Commissioner, misdirected 
themselves by directing their attention to the fact that 
extensive business was carried on in Cawnpore. As a matter 
of law, we think the Commissioner has misdirected him- 
self in relying upon the fact tliat an expert partner, whose 
importance was as great as that of any partner, was doing the 
practical work in Cawnpore, and that he was at least equal if not 
greater in importance tlian the financing partner. We also think 
that he misdirected himself in the case in holding as he appears 
to have held, that the fact that the Cawnpore firm were making 
purchases as for a field as Moradabad, affected the question 
whether theirs was the jirincipal x)lace of business. Although in 
the end he answers the first paragraph in the affirmative, he 
frames his finding on this point in language which is far from 
being convincing, saying that ‘ it is not established that the 
business was carried on in Cawnpore/ He rather thinks that it 
is a fair inference that the business was conducted in Cawnpore. 
Ill the way in which these findings are stated, this is not a deci- 
sion of the question at all. Undoubtedly a greater deal, if not 
the bulk of the practical business wm conducted in Cawnpore. 
But that ivS not the sole or indeed the important test in consider- 
ing, in a case like this, wliether Cawnpore was the principal place 
of business.’’ 

The Court observed: ‘‘The initul mistake appears to us to 
have been the assessment of the firm by the Income-tax Officer 
in Cawnpore under S. 23(4) of the Act, on December 8, 1924, not 
of a branch business carried on in Cawnpore or of the profits aris- 
ing within the jurisdiction of Cawnpore, but upon the presump- 
tion that the principal place of business was in Cawnpore, when a 
question had arisen between the assessee and the Income-tax 
authorities with regard to that very question, and had not been 
decided, in accordance with the provision of the Act, contained in 
8 64(3). That a question had arisen within the meaning of 
64(3) there cannot be the slightest doubt . . . 

Section 65. Every person deducting, retaining or paying any 
tax in pursuance of this Act in respect of income traiong^ng to 
another parson is hereby ipdemniflod for the deduction, retention 
or payment thereof. 
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ftectfon 66. (1) If, in the course of any assessment under 
this Act or any proceeding in connection therewith other than a pn^ 
ceeding under Chapter VI 1 1, a question of law arises, the Commis- 
sioner may, either on his own motion or on reference from any 
Income-tax authority subordinate to him, draw up a statement 
of the case and refer it with his own opinion thereon to the High 
Court. 

(2) Within sixty days of the date on which he is served 
with notice of an order under section 31 or section 32 or of an 
order under section 33 enhancing an assessment or otherwise pre- 
judicial to him, the assessee in respect of whom the order was 
passed may, by application accompanied by a fee of one hundred 
rupees or such lesser sum as may be prescribed, require the Com- 
missioner to refer to the High Court any question of law arising 
out of such order and the Commissioner shall, within sixty days 
of the receipt of such application, draw up a statement of the case 
and refer it with his own opinion thereon to the High Court: 

Provided that a reference shall lie from an order under 
section 33 only on a question of law arising out of that order itself, 
and not on a question of law arising out of a previous order under 
section 31, revised by the order under section 33: 

Provided further that, if, in exercise of his power of revision 
under section 33, the Commissioner decides the question, or if 
the Commissioner rejects the application on the ground that it is 
time-barred or otherwise incompetent, or if, in exercise of his 
powers under sub-section (3), the Commissioner refuses to state 
the case, the assessee may within thirty days from the date on 
which he receives notice of the order passed by the Commissioner 
withdraw his application, and if he does so, the fee paid shall be 
refunded. 

(3) If, on any application being made undw sub-section (2), 
the Commissioner refuses to state the case on the ground that no 
question of Imw arises, the assessee may within six months from 
tbs date on which he is served with notice of the refusal andy to 
the High Court, and Me High Court, if it is not satisfied of the 
oorrocMen of the Commissioner’s itocision, miqr require the Com- 
missioner to state the case and to refer it, and, on receipt of any 
«ich requisition, the Commissioner shall state and ref^ the case 
accordingly. 
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(3A) if, on any application being made under subioection 
(2), the Commissioner rejects it on the ground that it is time* 
barred the assessee may, within two months from the date on which 
he is served with notice of the order of the Commissioner, apply 
to the High Court, and the High Court, if it is not satisfied of the 
correctness of the Commissioner’s decision, may require the Com* 
missioner to treat the application as made within the time allowed 
under sub*section (2). 

(4) If the High Court is not satisfied that the statements 
in a case referred under this section are sufficient to enable it 
to determine the question raised thereby, the Court may refer the 
case back to the Commissioner by whom it was stated to make 
such additions thereto or alterations therein as the Court may 
direct in that behalf. 

(5) The High Court upon the hearing of any such case shall 
decide the questions of law raised thereby, and shall deliver its 
judgment thereon containing the grounds on which such decision 
is founded, and shall send to the Commissioner by whom the 
case was stated a copy of such judgment under the seal of the 
Court and the signature of the Registrar, and the Commissioner 
shall dispose of the case accordingly, or, if the case arose on a 
reference from any lncome*tax authority subordinate to him, shall 
forward a copy of such judgment to such authority who shall; 
dispose of the case conformably to such judgment. 

(6) Where a reference is made to the High Court on the 
application of an assessee, the costs shall be in the discretion 
of the Court. 

(7) Notwithstanding that a reference has been made under 
this section to the High Court, income*tax shall be payable in 
accordance with the assessment made in the case: 

Provided that, if the amount of an assessment is reduced 
as a result of such reference, the amount overpaid shall bo 
refunded with such interest as the Commissioner may allow 
unless the High Court, on intimation given by the Commissioner 
within thirty days of the receipt of the result of such referenoe 
that he intends to ask for leave to appeal to His Majerty in 
Council, makes an order authorising the Commissioner to postpone 
piqpment of such refund until the disposal of the appeal to His 
Majesty in Council. 
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(7A) Section 5 of the Indian Limitation Act, 1903, shall 
apply to an application to the High Court by an assessee under 
sub-section (3) or sub-section (3A). 

(8) For the purposes of this section ''the High Court” 
means— 

(a) in relation to British Baluchistan, the High Court of 

Judicature at Lahore; 

(b) in relation to the province of AJmer-Merwara, the 

High Court of Judicature at Allahabad; and 

(c) in relation to the province of Coorg, the High Court of 

Judicature at Madras. 


SUMMARY 

Sub-section (1). When a question of law arises, the 
Commissioner may, either on his own motion or on refer- 
ence from any Income-tax authority, refer it to High Court 
with his own opinion 

Sub-section (2). An assessee can move the Commis- 
sioner to refer to High Court any question of law arising 
out of an order under section 31 or 32 or order under section 
33 enhancing an assessment or otherwise prejudicial to 
him. 

Sub-section (3). When on application under section 
66(2) the Commissioner refuses to state the case, the 
assessee may apply to High Court and the High Court 
may require the Commissioner to state the case. 

Sub-section (3 A). This sub-section gives the High 
Court power to require Commissioner to treat application 
under section 66(2) as within time. 

Sub-section (4). The High Court may refer any case 
back to the Commissioner and direct any addition or altera- 
tion in the statement. 

Sub-section (5). The High Court shall decide the 
questions df law raised thereby. 
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Sub-section (6). This sub-section leaves the matters of 
cost to the discretion of the Court. 

Sub-section (7). This sub-section provides that tax de- 
manded has to be paid notwithstanding reference to High 
Court. 

Sub-section (7A). Section 5 of the Limitation Act is 
made applicable to application to High Court. 

Sub-section (8). This sub-section specifies High Courts 
for certain cases. 

Note (1) — Appeal under section 31 or 32 having been 
disposed of, a question for reference to High Court can 
arise. 

(2) No reference on the merits of an assessment can 
be made under sub-sections (1), (2), (3), above. 

(3) Reference lies in respect of questions of law 
arising out of the orders under sections 31 or 32 and also 
on a question of law arising out of an order under section 
33 itself. 

(4) But when a question of law arises out of a previous 
order under section 31 revised by the order under section 
33, no right of reference lies. 

(5) The Commissioner does not function as a court 
when he refers a matter to the High Court under section 
66(1), but only as a party and is entitled to appeal to Privy 
Council under section 66(2). 

(6) The Chief Court of Oudh is a High Court within 
the meaning of section 66 of the Income-tax Act. 

(7) After part II comes into force, i.e., when the 
Tribunal comes into existence, the Commissioner’s power 
of review and of directly referring to High Court will have 
gone and in some respects the assessee and the Commission- 
er will be on the same footing. They shall have to apply 
to the Tribunal requiring it to refer questions of law to 
High Court. 
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(8) Sections 66(2), (3) and (3 A) are references at the 
instance of the assessee. Reference under section 66(1) 
is at the instance of the Income-tax authorities. 

(9) The application should state the questions of law 
which the petitioner refers to High Court. 

(10) When order under section 31 or 32 has been made 
or when order under section 33 has been made 

(a) enhancing assessment, or 

(b) otherwise prejudicial to the assessee, 

the assessee may apply for reference to High Court under 
section 66(2). 

(11) If an assessee is refused reference by the Com- 
missioner on the ground that no question of law arises then 
he can proceed under section 66(3). 

(12) He may withdraw his case (a) if Commissioner 
refuses reference on the ground that 

(z) no question of law arises, or 
(ii) it is time-barred 

and (b) if Commissioner himself decides the question under 
section 33. In such a case, the assessee is entitled to a re- 
fund of the fee within 30 days but he is debarred from 
proceeding under section 66(3) any further. 

(13) Modifications as per Part II. 

Illustration 102. 

Draft Petition under section 66(2) 

Before the Income-Tax Commissioner, Bihar. 

Application for reference to High Court under Section 66(2), 
of the question of law arising out of the order of Commissioner 
I'uder section 33, as being ‘ prejudicial ’ to assessee, Shewnandan 
Bajpai, representing the Hindu Undivided Family, Ham Charan 
Brijnandanlal of Bhagalpur in respect of the assessment for 
1936-37. Order dated 29th August, 1939, served on 8th September, 
1999. 
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The petition of assessee Shewnanclan Bajpai representing the 
Hindu Undivided family business Earn Charan Brijnandanlal of 
Bhagalpur respectfully showeth: — 

(T) That tlie assessee carries on primarily moneylending 
business and maintains an accurate and consistent system of 
accounts f('r this business, exi ending for a period more than the 
hst ten years. In respect of money advanced on Hatchita and 
Khaiapeta, assessee follows the mercantile system. But in res- 
pect of money advanced on pledge of ornaments, hand-notes and 
mortgages, the system followed is as noted below : — 

When debtor makes payments on account, they are credited 
in the accounts against the loans on respective dates. Interest 
accrued on these loans is kept in suspense account. When the 
loan is finally paid off, the total interest receivable on the loan 
from execution to its payment is credited to interest account. 
Thus the total interest on loan is shown as income of the year of 
settlement. 

(2) This is a consistent, reasonable and accurate system 
which the assessee has regularly been following for the last 10 
years or so, if not longer, as a matter of business convenience. 
Under it no income escapes assessment. There is no concealment 
of any item of receipt, as assessee places all facts before the 
ircome-tax authorities and the history of any particular loan can 
be examined to check if the interest actually shdwn as income 
has been correctly worked out. The income-tax department had 
accepted the system as satisfying the requirements of Section 13, 
and assessed him on that basis up to the year ISl’Sb-t^G. 

(3) The Commissioner’s order under Section 33, refusing 
relief, is extremely ^ prejudicial ’ to assessee, not only with res- 
pect to the assessments for 1936-37 but also in future from year 
to year, as the Income-tax OfiScer, after this order of the Com- 
missioner, is going to repeat the same procedure every year and 
the method followed by the department will lead to double taxa- 
tion of the same income. Several questions of law arise directly 
out of the order of the Commissioner under section 33, which is 
‘piejiuliciar to assessee within the meaning of Section 66(2). 
On the authority of the recent ruling of the Madras Full Bench 
in Voora Sreeramulu Chetty 1 ^v. C.I.T., Madras I.T.E, 263, over- 
ruling the previous decision of the same court, in Yenkatachalam 
Phettiar vs. C.I.T., Madras 1935, I.T.E. 65, an order of the 



SECTION 66 


519 


Commissioner under section 33 which, confirms a ‘prejudiciaF 
order passed by the Income-tax Officer or rejects an application 
asking that it be revised, is also ‘prejudicial’ to assessee. On the 
strength of this authority assessee has got an opportunity and 
he avails himself of the same to require the Commissioner, under 
Section 66(2) of the Indian Income-tax Act, 1922, to refer to the 
High Court the following questions of law, arising out of the 
order of the Commissioner under Section 33, dated 15th July, 
1939 in Revision No. 153 of 1939-40. 

Q. 1. Whether on the facts of this case there is evidence or 
material for the so-called finding of fact made by the Commis- 
sioner that assessee adopts the cash system of accountancy for 
advances made on pledges, handnotes and mortgages? 

Q. 2. Whether, on the facts of this case, there was any 
evidence upon which the Commissioner might find that assessee’s 
system of accounting which has been regularly followed for the 
last 10 yearns or so, and in which no flaw, mistake or omission has 
been found in the application of that system by assessee, requir- 
ed the inclusion in the interest income shown in his books, VIZ., 
(43,850 + 3,800) Es. 47,660 the additional sum of (Hs. 6,000+ 
4500) Rs. 10,500 for assessment for that accounting year? 

Under the proviso to Section 33, the Commissioner shall not 
pass an order ‘prejudicial’ to an assessee without hearing him or 
giving him a reasonable opportunity of being heard. But before 
passing his order under Section 33 in this case, the Commissioner 
neither heard the assessee nor gave him a reasonable opportunity 
of being heard. Assessee has thereby been further ‘prejudiced’, as 
he has been put to the trouble and expense of making this refer- 
ence under Section 66(2), so that a third question arises out of the 
Commissioner’s order. 

Q. 3. Whether in this case the Commissioner acted legally 
in passing this order under Section 33, which is ‘prejudicial’ to 
assessee, without hearing him or giving him a reasonable oppor- 
tunity of being heard? 

If in exercise of his power of revision under Section 33, the 
Commissioner is pleased to decide the questions in favour of 
assessee by omitting the sum of Rs. 10,500 referred to above from 
the total income, the assessee will withdraw this application. 

Authorised Pleader i 


F. 22 
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In N. A. S. V. Venkatachalam Chettiar vs. C.I.T. 
Madras 1935, I. T. R. 55, the High Court held that an 
order passed by C.T.T. under.section 33 refusing to inter- 
fere with an order of an I.T.O. was not “otherwise Prejudi- 
cial” to the assessee within the meaning of section 66(2) of 
the Act. The view is that what section 33 contemplates is an 
order made by the Commissioner which alters the position 
of an assessee to that person’s prejudice and that if the 
Commissioner’s order merely leaves the applicant in the 
same position in which he was before he applied to the 
Commissioner, no order to his prejudice could be said to 
have been passed. 

In Voora Sreeramulu Chetty vs. C.I.T., Madras, 
(1939, I. T. R. 263) it was decided that an order which 
dismisses an application asking for revision Of a prejudi- 
cial order must be deemed to be prejudicial within the 
meaning of sec. 66(2). 

In the matter of Krishna Kumar and Mahendra 
Kumar Ghosh, Bengal, 35 C. W. N., 313, the following 
observation was made : 

“That i,s far too a g'eiiera] (lucstion. If it has got 
some bearing upon tlie present assessee’s ease, let it he 
stated in a concrete way. If the assessee wants to ask 
whether all snhseqiient proceedings are illegal in this case by 
reason of a certain thing, by all means let him so state. If the 
question put is ‘when there is a.n error in the application of the 
Charging Section, namely, Section 3, are not all subsequent pro- 
ceedings namely tho.se under Sections 2‘2 and ‘23 illegal?’ The 
answer is that these things are not dealt wdth by this Court in any 
abstract or unpractical way and the Income-tax Officer and the 
people who propound to him questions should formulate proper 
questions .... This case must go hack to the Income-tax Com- 
missioner and I must beg him, first of all, to make up his mind 
what questions he is going to refer to this court .... I would 
add that if the Commissioner thinks that there is a point of law 
proper to be referred he is not bound to refuse merely by reason 
that the assessee has not framed it properly. He can frame it 
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properly himself and then refer it. The ca,se must go back to 
the Income-tax Commissioner to state a proper case.^’ 

Reference to High Court. (Section 66).— (i) ITiuler the Act 
cf 1918 a reference to the High Court on a question of law might 
be made only if the head of the income-tax department in a pro- 
vince saw fit. He was not required to make any such reference 
on the application of an assessee if satisfied that the application 
was frivolous or that a reference was unnecessary. Under sec- 
tion 66 of the Act, the Commissioner of Income-tax has no longer 
power to withhold a reference on these grounds but is required 
to state a case to the High Court on the application of an assessee. 
In order to provide against frivolous or unnecessary applications, 
sub-section (2) requires that every such apidication shall be 
accompanied by a fee of Rs. 100 or such lesser sum as may be 
prescribed by rule made by the Central Board of Revenue (no 
lesser sum has yet been prescribed). In order to safeguard the 
revenue, sub-section (7) provides that the fact that a case has 
been stated to the High Court shall in no way slop the collection 
of the tax from the assessee. 

(ii) An application for a reference lo the lligli Court can 
only be made after an appeal to the Assistant C(;mmissioner under 
section 31 or an appeal under section 32 to the Commissioner or 
u reference to a Board of Referees under secti(;n 33-A has been 
disposed of. An assessee must therefore exhaust his remedies of 
appeal to the Income-tax authorities before requiring a reference 
to the High Court. As it is desirable that questions of principle 
should so far as jicssible, be settled by the revenue authorities, 
the proviso <o sub-section (2) provides that if on receipf of such 
an api>lication the Commissioner is himself x)repared to give a 
ruling in favour of the assessee on the point of law raised, the 
applicant may withdraw his application for a reference to the 
High CA)urt in which event the fee paid shall be refunded. 

(iii) An assessee may also ask for a reference to the High 
Court on a question of law arising out of an order of the Commis- 
sioner of Income-tax under section 33 of the Act. This right has 
been newly conferred on the assessee by the Indian Income-tax 
(Second Amendment) Act, 1933. A reference in respect of eiich 
an order can be asked for only where the order enhances an assess- 
ment or otherwise prejudices the assessee and in no other case. 
Further a reference can be made only on a point of law arising out 
of the order under section 33 itself and not on a question of law 
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arising out of a previous order under section 31 or section 32 revised 
by the order under section 33. 

(iv) The circumstances under which the fee may be refunded 
to the assessee are specified in the second proviso to section 66 (2) . 
A refund may be made (1) when the question which the assessee 
desired should be referred to the High Ct)urt has been decided by 
the Commissioner in exercise of his powers under section 33 in 
favour of the assessee and the latter withdraws his application, and 

(2) when the Commissioner rejects the application on the ground 
that it is time-barred or otherwise incompetent or when he refuses 
to state the case in exercise of his powers under sub-section (3) of 
section 66 and the assessee withdraws his application. 

(v) In all cases the assessee should withdraw his application 
within thirty days from the date on which he receives notice of 
the order passed by the Commissioner. The refund of fee except 
in the circumstances specified above is not warranted by the Act. 

(vi) No reference may be made to the High Court on a 
question of fact. The Commissioner, under these provisions, may, 
therefore, only withhold an application for a reference to the High 
Court if he considers that a point of law is not involved. If he 
does withhold it on that ground, the applicant under sub-section 

(3) may apply to the High Court within six months from the date 
on which he is served with notice of the refusal to make a reference 
for a mandamus requiring the Commissioner to state a case, and 
if the High Court issues such a requisition, the Commissioner 
must state a case. The rights of an assessee in cases wliere the 
Commissioner refuses to state a case on the ground that the appli- 
cation under section 66 (2) was time-barred, are set forth 
in sub-sections (3A) and (7A) of section 66. 

(vii) Where an Assistant Commissioner, hearing an appeal 
against an order purporting to have been made under sub-section 

(4) of section 23, dismisses the appeal on the ground that the 
assessment was rightly made under that sub-section and that 
therefore no appeal lies, the order dismissing the appeal is an 
order under section 31 within the meaning of sub-section (2) of 
section 66 and the assessee is therefore entitled to require the 
Commissioner to refer to the High Court any question of law 
arising out of such order. 

(viii) The Commissioner retains the power to state a case to 
the High Court on his own motion or on a reference from any 
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Income-tax authority subordinate to him. No authority other 
than the Commissioner is authorised to state a case for the High 
Court. 

(ix) The application for a reference must be made by the 
assessee within sixty days of the date on which he is served with 
notice of an order by an Assistant Commissioner under section 31, 
or by a Commissioner under section 32, or of a decision"^by a Board 
of Referees under section 33-A, and the reference to the High 

• Court must be made by the Commissioner within sixty days of the 
receipt of the application. 

(x) Under section 66- A, an appeal lies to the Privy Council 
from any judgment of the High Court delivered in a reference 
nnder section 66 if the High Court certifies that the case is a fit 
one for appeal. (I. T. M.) 

In Radha Kisan & Sons, vs, C.I.T. Punjab, 1928 
(3 I.T.C. 73), it was observed as follows : — 

Where on an application under section 66(2) of the Act asking 
for a reference on five specified points, the Commissioner stated 
a case in respect of two points and decilined to refer the other 
points. 

Held, that in the absence of an application under section 66(3) 
within the prescribed time, the assessee was not entitled in the 
case stated by the Commissioner to raise the disallowed points. 

Questions of law 

(1) Whether a particular item is allowed as a deduc- 
tion from gross profits, is a question of law. 

(2) Whether a purpose is charitable or not, is a ques- 
tion of law. 

(3) Whether in particular circumstances of a case, the 
I.T.O. was justified in assessing under section 23(4) or 
not, is a question of law. 

Questions of fact 

(1) Whether a company has distributed a reasonable 
part of its income, is a question of fact. 
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(2) Whether there is a partnership or not, is a question 
of fact. 

(3) Whether a person is ordinarily resident, is a ques- 
tion of fact. 

(4) Whether accounts are lost or not, is a question 
of fact. 

(5) The question as to at what point of time a debt 
becomes bad, is a question of fact. 

(6) Partition is a question of fact. 

Section 66A. (1) When any case has been referred to the 
High Court under section 66, it shall be heard by a Bench of not 
less than two Judges of the High Court, and in respect of such 
ease the provisions of section 9S of the Code of Civil Procedure, 
1808 shall, so far as may be, apply notwithstanding anything 
contained in the Letters Patent of any High Court established 
by Letters Patent or in any other law for the time being in force. 

Provided that where in any reference heard by the Bench of 
the Court of the Judicial Commissioner of the North>West 
Frontier Province, a difference of opinion arises between the 
Judicial Commissioner and the Judge of the said Court, the opinion 
of the Judicial Commissioner shall prevail. 

(Z)An appeal shall lie to His Majesty in Council from any 
judgment of the High Court delivered on a reference made under 
section 66 in any case which the High Court certihes to be a fit one 
for appeal to His Majesty in Council. 

(3) The provisions of the Code of Civil Procedure, 1908, 
relating to appeals to His Majesty in Council shall, so far as 
may be, apply in the case of appeals under this section in like 
manner as they apply in the case of appeals from decrees of a 
High Court: 

Provided that nothing in this subjection shall be deemed 
to affect the provisions of sub-section (5) or sub-section (7) of 
section 66: 

Provided further that the High Court may, on petition made 
for the execution of the order of His Majesty in Council in 
respect Of any costs awarded thereby, transmit the order for execu- 
tion to any Court subordinate to the High Court. 
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(4) Where the Judgment of the High Court is varied or 
reversed in appeal under this section, effect shall be given to the 
order of His Majesty in Council in the manner provided in sul^ 
sections (5) and (7) of section in the case of a Judgment of 
the High Court. 

(5) Nothing in this section shall be deemed — 

(a) to bar the full and unqualified exercise of His Majesty’s 

pleasure in receiving or rejecting appeals to His 
Majesty in Council, or otherwise howsoever, or 

(b) to interfere with any rules made by the Judicial Com* 

mittee of the Privy Council, and for the time being 
in force, for the presentation of appeals to His 
Majesty in Council, or their conduct before the said 
Judicial Ccmmittee. 

References to be heard by High Court 

Note (1) — ^When any case has been referred to High 
Court under section 66, it shall be heard by a bench of not 
less than two judges of the High Court. 

(2) An appeal from any judgment of the High Court 
shall lie to the Privy Council where the High Court 
certifies it to be a fit one for such an appeal. 

Section 67. No suit shall be brought in any Civil Court to set 
aside or modify any assessment made under this Act, and no pro* 
secution, suit or other proceeding shall lie against any Officer of 
the Crown for anything in good faith done or intended to be done 
under this Act. 

No suit in any civil court can be brought to set aside 
or modify any assessment and no prosecution can be allow- 
ed against any Government servant for acts done in 
good faith. 

This section is a bar to a suit in a Civil Court in order 
to set aside or modify an assessment made under the Income- 
tax Act. But it is no bar to a suit regarding any other 
matter under the Act. Thus a declaration that the regis- 
tration of the instrummit of partnership was ultravires 
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and void is not bari'ed (Nachiappa Chettiar vs. Secretary 
of State 1833; Eangoon I.T.R. 330) and a suit for refund 
of income-tax refused by Income-tax authorities is also 
not barred (Mst Zenab Eai vs. Secretary of State 1932, 
Sind 48.) 

Oection 67A. In computing the period of limitation pre* 
scribed for an appeal under this Act or for an application under 
section 68, the day on which order complained of was made, and 
the time requisite for obtaining a copy of such order shall bo 
excluded. 

Government Trading Taxation Act III of 1926. 

(1) It applies to States or Dominions within the 

British Empire. 

(2) The profits of business carried on in British 

India by Indian States or Dominions are 
taxable. 

(3) Such a business would be taxed as a Company. 

(4) Similarly the Dominions are entitled to tax the 

profits of business carried on by the Govern- 
ment of India. 

(5) This arrangement has removed the preferential 

treatment to the Government undertakings 
in the matter of taxation. 

(6) Foreign state is not taxable. 
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(1) Oorapulsory Rettirns (on public notice) Sec. 22(1). 

(a) Every person having an income of Rs. 2,000 or more 

will send in bis return voluntarily within 60 days 
of the publication of the notice. 

(b) He may obtain extension of time for delivery of the 

return. 

(c) His failure to submit the return will attract Sec. 28 

(not Section 28(4) or 51) provided his income is 
found to be more than Rs. 3,500. He will have to 
pay a penalty of not exceeding 1^ times the amount 
of I/T & R/T over and above I/T and S/T payabla 
(Sec. 28). 

(d) For application of sec. 28 and for assessment, service 

of notice under sec. 22(2) is essential. 

(2) Returns (on individual notice or requisition) Sec. 22(2). 

(a) If he does not comply, he comes within sec. 28 or 51 
and Sec. 23(4), even if his income is less than 
Rs. 3,600. 

(h) If his income is more than Rs. 2,000, then a penalty of 
1| times the amount of I/T & S/T over and above 
I/T and S/T payable. 

(c) Even if his income is less than Rs. 2,000, a fine of 
Rs. 25/- will be imposed. This penalty is for dis- 
obeying notice or non-compliance of sec. 22(2). 

(3) I.T.O. can ask for accounts and documents to be produced. 

(4) Where I.T.O. thinks that the Return submitted is incom- 
plete or incorrect but not invalid, he shall serve a notice requiring 
attendance or production of evidence in support of his Return. 
Section 23(2). 

(6) (a) Under Section 61, an assessee can authorise another 
person to represent him on a duly stamped paper. His personal 
attendance is not necessary. 

(6) But the assessee is bound to attend personally if required 
under Section 37. 

627 



528 


INCOME-TAX LAW AND ACCOUNTS 


(0) In eawe of joint ownership of house property, if shares are 
definite, separate assessments will be made. Sec. 9(3). 

(7) Where notice and form served under section 22(2) but, 

\^a) no return is submitted, or 

{h) the ussessee fails to produce accounts requisitioned under 
sections 22(4) and/or 23(2), l.T.R. shall make an 
exparte assessment. fSe<‘tion 23(4)]. 

(8) A victim of Sec. 23(4) can pray t.o I.T.O. for cancellation 
of assessment by showing sufficient (*au8e for non-compliance, 
[Section 27]. 

(9) If I.T.O. refuses to cancel and to make a fresh assessment, 
assessee can appeal to Assistant (Commissioner against order passed 
under sec. 27, only as regards the propriety of assessment under 
sec. 23(4) or his refusal to consider the circumstances under w’hich 
the assessee might have been prevented from complying with 
I.T.O. ’s requisitions. 

(10) Therefore every person when called upon to make a 
Return should submit a valid return, then produce evidence to 
Income-tax Officer, if required, and then appeal to the Assistant 
Commissioner if not satisfied with the assessment of the I.T.O. 

(11) Notice under sec. 22(4) can be issued immediately after 
the notice under sec. 22(2) has been served but I.T.O. cannot com- 
plete the assessment until the date of filing the Return has expired. 

(12) Upon an e,T-pm fe assessment, the assessee should apply for 
cancellation under sec. 27 and he may also appeal to the Appellate 
A.O. under sec. 30 on the merits of the assessment. This appeal 
has been provided by the new Act. 

The assessee will be well advised to proceed under hath gee. 27 
and 30. 

(13) Discontinuance of business, profession and vocation: — 

(1) Pei*sons who have paid tax on business, profession and 

vocation for the assessment year 1921-22 (see page 365) 
are entitled to claim exemption under me, 25(3). 
Lawyers, Accountants and others who discontinue 
practice or business and take up an appointment can 
claim this relief. 

(2) Where a busine^ss profession and vocation is discontinued, 

i.e,, closed down, the I.T.O. must be intimated 
within 16 days of diwscontinuance, Aasesement will 
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be made by the I.T.O. for the previous year and for 
the current year up to the date of discontinuance. 

If I.T.O. is not notified, I.T.O. can impose a penalty up to the 
tax which is due up to the date of discontinuance. 

(14) Payment of salary : — 

Any person responsible for paying salaries of over Rs. 2.000 
per annum will deduct I/T and over Rs. 25,000 per annum will 
deduct 1/T. and S/T. at average rates. Section 18(2). 

(15) Payment of interest on Securities, (Debentures etc.) 

Deduction of Income-tax from interest on securities (Deben- 
tures etc.) at maximum rate. 

No deduction of Super-tax from Interest on Securities (Deben- 
tures etc., [Sec. 18(3) J. 

(16) Company will supply information regarding dividends. 

The Principal Officer of every company shall furnish a Return 

before 15th June every year, giving particulars of shareholders to 
whom a dividend has been paid. (Sec. 19A). 

(17) Payment of interest other than interest on securities : 

The person paying interest other than interest on securities 
shall furnish before 15th June every year particulars of all persons 
who have been paid interest exceeding Rs. 400 (Sec. 20A). 

(18) Por deduction of tax from payments to non-residents see 
sec. 18. 

(19) Depreciation : 

(a) Asset must belong to the assessee. 

(b) Asset must be used for the business (hiring out is in- 

cluded in business). 

(c) Allowances calculated on written down value. 

(d) When claiming an allowance in respect of depreciation, 

the assessee must give the particulars required by 
Sec. 10(2)(iv) proviso and if he does not do so, his 
claim would be disallowed. 

Mere forwarding particulars of depreciation will not entitle an 
assessee to allowance ; he shall file the particulars in the prescribed 
form in the return. 

(e) Unabsorbed depreciation can be carried forward without 

any limit of time. 

(20) Business loss can be caiiied forward for six years only. 
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(21) The Act empowers I.T.O. to call for books, accounts and 
documents for 3 years prior to the previous year. As by sec. 34 of 
the new Amendment Act, an assessment can be reopened within 8 
years, it is clear that I.T.O. can ask for books to be produced 
when an assessment has been re-opened under new provisions. 
Therefore businessmen should preserve books for 12 years in order 
to satisfy the I.T.O. But it is hardly possible for any business to 
give explanations on any complii‘ated transac’tions 12 years after 
the entries have been recorded. ' 

(22) Appeal is to be presented within 30 days of the receipt of 
the notice of demand or of the date of receipt of order of refusal 
to make a fresh assewssnient. Tor appeals see sec. 30. 

(23) There is no second appeal against Assistant Commissioner’s 
decision. 

(24) But in two cases, riz., when Assistant Commissioner 
himself imposes a penalty or enhances an assessment, an appeal 
may be made to the Commissioner (Section 32). 

(25) Assessee may apply any time (though by executive orders, 
Commissioners have been forbidden to revise a case after the lapse 
of one year from the date of the order of the subordinate authority) 
to the Commissioner for revision of any proceedings (Section 33) 
but if the assessee thinks that the matter may have to be referred 
to High Court, he should apply to the Commissioner within 60 
days of the service of the notice of the appellate order, for, in that 
case, he can add a prayer for reference to High Court. 

(26) Appeal (reference) to High Court lies if there is any 
point of law involved. 

(27) Appeal to High Court lies if there is a prejudicial order 
passed by the Commissioner in review. 

(28) Appeal to be preferred within 60 days from the date of 
service of the notice intimating the result of the appeal to A. 0. 
or to the Commissioner or of a prejudicial order of the Commissioner 
in revision petition. 

The number of days required in obtaining a copy of the order 
is to be added to the GO days. 

(29) A deposit of Rs. 100 is to be made along with the applica- 
tion. If the Commissioner decides the case himself or refuses to 
state the case to the High Court, the deposit is refundable within 
30 days of the receipt of such order on the withdrawal of the appli- 
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cation. A cheque may be attached with the application but cash 
hae to be paid to the Treasury. 

(30) It is the Commissioner who makes the application to the 
High Court on the praytir of the assessee (to the Commissioner). 

The Commissioner can also make an application to High Court 
of his own accord. 

(31) In case the assessee considers that the Commissioner, in 
not referring the case on the ground that no question of law arises 
or on the ground of its being time-barred, to the High Court, has 
erred, he can obtain leave of the High Court direct and ask for a 
mandamus and thus compel the Commissioner to state the case. 

(32) Where the Commissioner has refused to state a case on the 
ground that 

(a) no question of law has arisen, then, the application to 

the High Court must be made within 6 months of the 
date of receipt of the notice of such refusal, 

(b) the application is time-barred, the application to High 

Court must be made within 2 months of the date of 
receipt of the notice of such refusal. 

(33) Payment of tax demanded by the department cannot be 
postponed merely on the ground that the matter has been referred 
to High Court. 

(34) The Commissioner may appeal to the Privy Council with 
the approval (High Court certifying it to be a fit case) of the High 
Court to which an application has to be made within 30 days of 
receipt of the result of reference (to High Court). 

(35) Even where High Court refuses, further appeal to Privy 
Council lies. The assessee can obtain leave of the Privy Council 
under exceptional circumstances. 

(36) Appellate Tribunal: 

(1) The tribunal is to come into existence before 1st April, 

1941. 

(2) It will hear appeals against the orders of the A.C. 

(3) The assessee and the I.T.O. can both appeal. 

(4) Commissioner's powers of revision under sec. 33 and his 

appellate powers under sec. 32 will be cancelled, and 
also his powers to refer cases directly to High Court 
undei^ sec. 66. The Commissioner shall mote through 
the Tribunal. 



SS2 income-tax law and accounts 

(5) Commissioner's powers have been ruthlessly curtailed 
and it seems that there will be in future much more 
of legal references and formalities than quick 
executive decisions of the Commissioner on the general 
merits of the cases. 

(G) The assessee will now appeal to the A.C. as before. If 
any of the two parties is dissatisfied, he will appeal 
to the tribunal. 

(7) As Appellate A.C. is no more under the Commissioner 

in the matters of appeal and as I.T.O. and the 
assessee are placed on equal footing before A.C. and 
tribunal, there should not be any doubt that in future 
Appellate A.C. will be able to decide appeals with 
greater j|ustice and firmness. 

(8) The assessee or the Commissioner can move the tribunal 

to make a reference to the High Court within 60 days 
of the order if any question of law is involved. The 
Appellate Tribunal shall, within 90 days of the re- 
ceipt of application, refer the case to the High Court 
if it is satisfied that a question of law does arise. 

(37) The assessment will be made by the I.T.O. of the area 
where the principal place of business is situate. The assessee 
should declare the principal place of business keeping in view the 
fact that the law does not allow any change after the return has 
been filed under sections 22(1) and 22(2). 

(38) Set off of loss against profits on other heads allowed (see 
section 24). 

(39) Production of accounts and documents does not include 
retention of them. The I.T.O. cannot lawfully detain the books 
etc. 

(40) If under any circumstances the books etc., are detained 
by I.T.O., it seems he places himself in the position of a witness. 

(41) Assessee may lawfully resist any attempt on the part of 
the I.T.O. to make copies of his books of accounts etc. 

(42) The law does not permit any officer, however high hia( 
status may be, unless he is covered by sec. 5, to look into the 
books and accounts, subject to the exceptions in sec. 54(3). 

(43) The evidence contemplated under sec. 23(2) may be 
both oral and documentary. 
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(44) Where the assessee claims a particular place as the 
principal place of his business and the I.T.O. does not agree to it, 
there should have been a right of appeal against the decision of 
the Ooinmissioner or the Commissioners. 

(45) Where the assessee having once declared his principal 
place of business, desires to change thereafter for some reason 

that his head office has been shifted cdsewliere or that his 
case would receive better consideration in the hands of more 
experienced Income Tax Officers of big commercial cities like 
Oalcutia and Ilombay where the Income-tax Bar is also highly 
proficient and influential he should be permitted) . 


The statement below shows the rates in force in the various 
provinces under Articles 1, 10(«) and (c) and 11(a) of 
Schedule II of the Court Fees Act, 1870. 


Provinces 

Application 

or Petitions 

Mukhtarna- 
ma or Vaka- 
latnama 

Memo- 
randum 
of Ap- 

Remarks 

Art 

1(a) 

Art. 

1(b) 

Art. 

1(c) 

Art. 

1(d) 

10(a) 

10(c) 

peal 

11(a) 


Rs. 

as. 

Rs. as. 

Rs. as. 

Rs. as. 

Rs. 

as. 

Rs. 

as. 

Rs. 

as. 


Madras . , . 

0 

2 

0 12» 

1 8 

3 0 

1 

0 

3 

0 

1 

0 


Bombay ... 

0 

2 

0 8 

2 0 

4 0 

0 

8 

3 

0 

0 

8 


Bengal ... 

0 

2 

... 

... 

... 

1 

0 

2 

0 

0 

8 


U. P. ... 

0 

2 

0 12 

1 8 

3 0 

0 

12 

3 

0 

0 

12 


Punjab . . . 

0 

2 

1 0 

1 0 

2 0 

1 

0 

2 

0 

1 

0 


Bihar 

0 

2 

0 12 

1 8 

... 

1 

0 

3 

0 

1 

0 


Orissa , . . 

0 

2 

to 12 

1 8 

... 

1 

0 

t3 0 

1 

0 


C.P. ... 

0 

2 

0 12 

1 8 

2 0 

0 

12 

2 

8 

1 

0 


Assam . . . 

0 

2 

... 

1 8 

... 

1 

0 

2 

0 

0 

8 


N. W. F. P 

0 

2 

1 0 

1 0 

2 8 

1 

0 

2 

0 

1 

0 


Sind 

0 

2 

0 8 

2 6 

4 0 

0 


2 

0 

0 

8 



♦In the ctiseof criminal complaint one rupee, 
fin criminal cases Ra 1. 

X Annas twelve and Rs 3-8 respectively in the C* P. areas, 
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(1) First copy of an assessment order is ^iven to the assessee 
on application, free of copying charges and court fees for private 
use. (Exemption by special notification of the Government of 
India). 

But if it is used in an appeal, then it should be stamped with 
the usual court fees. 

(2) Subsequent copy of every order in respect of any proceed- 
ings under the Act is chargeable with court fees, e.g., Order under 
Secs. 2f3, 2r)(2), 27, 28(1), 31 and all appellate orders . . . (Art, 
fi, Sell. I.) 

(3) Every copy of I.T. proceedings or order or any enpy of 
statement, report, account or document in the possession of the I.T. 
department is chargeable with court fees . . . (Art. 9 Sch, I), 

(4) Application or petition presented to an ofi&cer of the I.T. 
Dept, for a copy or translatioi^ of any order passed by such officer 
or any other document in record in such office. (Art. l(n) Sch. IT) 

(5) Application or petition presented to a Collector or any 
Eevenue Officer having jurisdiction equal or subordinate to a 
Collector and not otherwise provided for by the Court Fees Act. 
e.g,, application in connection with recovery proceedings instituted 
by officer of the categories specified above. (Art. 1(&) Sch. II) 

(fi) Application or petition to Central Board of Revenue. 

(Art. 1(c) Sch. IT) 

(7) Applications or petitions presented to High Court e.g. Sec. 

f5r>(3). (Art. l((f) Sch. II) 

(8) Vakalatnama before any officer of the I.T. Dept, including 

a commissioner of Income-Tax .... 10(a) Sch. II. 

(9) Vakalatnama before the Central Board of Revenue or High 

Court. e,g,, 58 B(4) and 61(3) (h), 10(c) Sch. II. 

(10) Memorandum of Appeal (Forms A, B, C, D etc.) . . . . 
11(a) 

(11) Under article 24, Sch. I of Indian Act, all copies or 
extracts certified to be true copies or extracts by officers in the I.T. 
Dept, are liable to stamp duty if under the law they are not charge- 
able with court-fees. 

(12) The provinces have made their own amendments from 
fijne to time in the Court Fees Act, 1870, regarding the amounts, 
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(a) Searching and copying fee of documents, statements etc. 
is Ee. 1 each, copy of Depreciation statement 

maintained by the Income-Tax Department. (United 
Provinces) . 

(fe) Certified copy of any order, statement or document 
requires court-fees of as. 12. (United Provinces). 

Uncertified copies can be certified on payment of court-fees 
of as, 12. 

(c) vSpecial Power of Attorney 1>efore Income-Tax Officer, 
Appellate Assistant Commissioner and Commissioner, 
requires a court fee of Es. 1/8/- (TTnited Provinces). 

(13) In cases where appeal lies, a free copy shall be given to 
the assessee as soon as the order is passed under Sec. 2')'A, 26A, 
27, 48, 49. 

(14) Application for refund recjuires no court fet*s. 

(15) Application under Sec. 33 requires no court fees. 

(16) Affidavit is governed by Stamp Act of 1899, Sch. 1, 
Article 4. 


F. 24 
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THE INDIAN INCOME-TAX (AMENDMENT) ACT, 1939, 

PART II 

The main Act as amended hy the Amendment Act of 1939 has 
been the subject matter of tlvis annotation. 

Part II of tlie Amendment Act will come into operation on 
1st April, 1941, or earlier. The changes to be effected on that date 
are eitJier furtlier amendments (or substitution) of the present 
Amendment Act. Therefore part II is almost like second amend- 
ment. Tliey are tabulated behjw and the provisions of part II are 
given in the following pages. 


Sections involved in 
part 11 

Character of 
change 

To come into 
force on 

Changes as per 
part 11 whether 
incorporated in 
the main Act for 
annotation 
or no 

5 A 

Amended 

1.4.1941. 

No. 

10(3) (vi) 1 

10(2) (vii) J 

Amended 

1.4.1940. 

Yes. 

28 

Amended 

1.4.1941. 

No. 

32 

Omittted 

1.4.1941. 

No. 

33 

Substituted 

1.4.1941. 

No. 

35 

Amended 

1.4.1941. 

No. 

37 

Amended 

1.4.1941. 

No. 

48 

Amended 

1.4.1941. 

No. 

GG 

Amended 1 
and > 

1.4.1941. 

No. 


Substituted ) 

86, After section 5 of fhe said Act the following .fte(‘tion shall 
be inserted, namely: — 

6-A. (1) The Central Government shall appoint an Appellate 

Tribunal consisting of not more than ten persons to 
exercise the functions conferred on the Appellate 
Thibunal by this Act. 
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(2) The Appellate Tribunal shall consist of an equal niunber 

of judicial members and accountant members as here- 
inafter defined. 

(3) A judicial member shall be a person who has exercised 

the powers of a District Judge or who possesses such 
qualifications as are normally required for appoint^ 
ment to the post of District J udge ; and an accountant 
member shall be a person wlio has, for a period of 
not less than six years, practised professionally as a 
registered Accountant enrolled on the ilegister of Ac- 
countants maintained by the Central Government 
under the Auditors Certificate Rules, 1932: 

Provided that the Central Government may appoint as an 
accountant member of the Tribunal any person not possessing the 
qualifications required by this sub-section, if it is satisfied that he 
has qualifications and has had adequate experience of a character 
which render him suitable, for appointment to the Tribunal. 

(4) The Central Government shall appoint a judicial member 
of the Tribunal to be president thereof. 

(5) The powers and functions of the Appellate Tribunal may 
be exercised and discharged by Benches constituted from members 
of the Tribunal by the president of the Tribunal. 

(6) A Bench shall consist of not less than two members of the 
Tribunal, and shall be constituted so as to contain an equal number 
of judicial members accountant members or so that the number of 
members of one class does not exceed the number of members of 
the other class by more than one. 

(7) If the members of a Bench differ in opinion on any point 
the point shall be decided according b) the opinion of the majority, 
if there is a majority; but it the members are equally divided, they 
shall state the point or jjoints on which they differ, and the case 
shall be referred by the president of the Tribunal for hearing on 
such point or points by one, or more of the other members of the 
Tribunal, and such point or points shall be decided according to 
the opinion of the majority of the members of the Tribunal who 
have heard the case, including those who first heard it. 

(8) Subject to the provisions of this Act, the Appellate Tri- 
bunal shall have power to regulate its own procedure, and the 
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}'roce<hire of Henolies of the Tribunal in all mattern arising out 
of the discharge of its functions, including the place at which 
the 1/eiiclies shall hold their sittings. 

86. In section 28 of the said Act, — 

(a) in sub-section (1) and sub-section (2), for the words ‘‘or 

the Commissioner'' the words “or the Appellate Tri- 
bunar\ and for the words “he may direct" the 
words “he or it may direct" shall be substituted. 

(b) in sub-section (5), for the words “or a Commissioner 

who has made" the words “or the Appellate Tribunal 
on making" shall be substituted. 

87 . Section 32 of the said Act shall be omitted. 

88 . For section 33 of the said Act the following section shall 
be substituted namely : — 

33. (1) Any assessee objecting to an order passed by an Appellate 
Assistant (’ommissioner under section 28 or section 
31 may appeal to the Appellate Tribunal within sixty 
days of the date on which he is served with notice of 
such order. 

(2) The Commissioner may, if he objeds to any order passed 
by an Appellate Assistant Commissioner under section 
31, direct tlie Income-tax Otiicer to a)>peal to the Appel- 
late Tribunal against such order, and such appeal 
may be made at any time before the expiry of sixty 
days from the date of the order. 

(3) All appeal to tlie Appellate Tribunal shall be in the pre- 
scribed form and shall be verified in the prescribed 
manner, and shall, except in the case of an appeal 
referred to in sub-section (2), be accompanied by a 
fee of one hundred rupees. 

(4) The Appellate Tribunal may, after giving both parties 

to the appeal an opportunity of being heard, pass 
such orders thereon as it thinks fit, and shall com- 
municate any such orders to the assessee and to the 

Oommissioner. 

(5) Save as provided in section 66 orders passed by the Ap- 

pellate Tribunal on appeal shall be final. 
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89 . In section 35 of the said Act, sub-sections (2) and (3) 
shall be remembered as sub-sections (3) and (4), respectively and 
the ffdlowing shall l>e inserted as sub-section (2), namely: — 

(2) The provisions (»f sub-section (1) apply also in like 
manner to the rectification of mistakes by the Appel- 
late Tribunal. 

90 . In section 37 of the said Act, for the words “and Com- 
missioner^^ the words, “Commissioner and Appellate Tribunar^ and 
for the words “or (k)mmissioner“ in clause (c) the words, “Com- 
missioner or Api)ellate Tribunal’ ’ shall be substituted. 

91 . In sub-section (2) of section 48 of the said Act, tor the 
words “The Appellate Assistant Commissioner in tlie exercise of his 
appellate powers or the Commissit ner in the exercise of bis aj)pellate 
powers or powers of revision” the word “The Appellate xlssistant 
Commissioner or the Appellate Tribunal in the exercise of their 
appellate powers” shall be vsubstituted. 

92 . In section (>(> of the said Act — 

(a) For sub-sections (1), (2), (3), (3A), (4), and (5) the 
following sul>-sections shall be substituted, namely: — 

(1) Within sixty days of the date upon which he is served 

with notice of an order under sub-section (1) of 
section <i<3 the assessee or the Commissioner may, by 
application in the presiuibed form, accompanied 
where application is made by the assessee by a fee of 
one hundred rupees, re(|uire the Appellate Tribunal 
to refer to the High Court any question of law aris- 
ing out of such order, and the Appellate Tribunal 
shall within ninety days of the receipt of smdi appli- 
cation draw up a statement of the case and refer it to 
the High Court. 

Provided that, if, in the exercise of its powers under sub- 
section (2), the Appellate Tribunal refuses to vstate a case which it 
has been required by the assessee to state, the assessee may, within 
thirty days from the date on which he receives notice of the refu- 
sal to state the case, withdraw his application, and, if he does so, 
the fee paid shall be refunded. 

(2) If on any application being made under sub-section (1) 

the Appellate Tribunal refuses to state the case on 
the ground that no question of law arises, the 
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assessee or the ComnnHsioiier, as the case may be, 
may, within six months from the date on which he 
is served with notice of the refusal, apply to the 
High Court, and the High Court may, if it is not 
satisfied of the correcdness of ihe decision of the 
Appellate Tribunal, require the Ai)pellate Tribunal 
to state tlie case and to refer it, and on receipt of 
any such requisition the Appellate Tribunal shall 
state the case and refer it accordingly. 

(3) If on any application being made under sub-section (1) 

the Appellate Tribunal rejects it on the ground that 
it is time-barred, the assessee or the Commissioner, 
as the case may be, witliin two months from the 
date on which he is served with notice of the rejec- 
tion, apply to the High Court, and the High Court, 
if it is not satisfied of the correctness of the Appel- 
late Tribunars decision, may require the Appellate 
Tribunal to treat the application as made within the 
time allowed under sub-section (1). 

(4) If the Hi^h Court is not satisfied that the statements in 

a case referred under this setdion are sufficient to 
enable it to determine the question raised thereby, 
the Court may refer the case back to the Appellate 
Tribunal to niake sut;h additions thereto or alterna- 
tions therein as the Court may direct in that behalf. 

(5) The High Court upon the hearing of any such case shall 

decide the questions of law raised thereby and shall 
deliver its judgment thereon containing the grounds 
on which such decision is founded and shall send a 
copy of such judgment under the seal of the Court 
and the signature of the Eegistrar to the Appellate 
Tribunal which shall pass such orders as are neces- 
sary to dispose of the case conformably to such 
judgment. 

(b) in sub-section (6) the words ‘on the application of an 

assessee’ shall be omitted. 

(c) in sub-section (7-A), for the words, brackets, figures 

and letter “under sub-section (3) or sub-section 
(3-A)”, the words, brackets and figures “under sub- 
section (2) or sub-section (3)” shall be substituted. 
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In exercise of the powers conferred by Section 59 of the 
Indian Incom-tax A<‘t, 1922 (XI of 1922), the Hoard of Inland 
Revenue has made the following*; rules, namely: — 

1. These rules may be called the Indian Incomk-tax Rudks, 
1922. 


2. Any firm constituted under an Instrument of Partner-, 
ship specifying the individual shares of the partners may, under 
the provisions of Section 26-A of the Indian Income-tax Act, 
1922 (hereinafter in these rules referred to as the Act), register 
with the Income-tax Officer, the particulars contained in the 
said Instrument on application made in this behalf. 

Such app]i<‘ation shall be signed by all the partners person- 
ally and shall be made — 

(a) before the income of the firm is assessed for any year 
under Section 23 of the Act, or 

(h) if no part of the income of the firm has been assessed 
for aiiy year under Section 23 of the Act, before the 
income of the firm is assessed under Section 34 of 
the Act, or 

(c) with the permission of the Appellate Assistant Com- 

missioner hearing an appeal under Section 30 of the 
Act, before the assessment is confirmed, reduced, 
enhanced or annulled, or 

(d) if the Appellate Assistant Commissioner sets aside the 

assessment and directs the Income-tax Officer to 
make a fresh assessment, before such fresh assess- 
ment is made. 

3. The application referred to in Rule 2 shall be made in 
the fcrm annexed to this rule and shall be accompanied by the 
original Instrument of partnership under which the firm is con- 
stituted, together with a copy thereof; provided that if the 
Income-tax Officer is satisfied that for some vsufficient reason the 
original Instrument cannot conveniently be produced^ he may 
accept a copy of it certified in writing by all the partners to be a 
correct copy, and in such a case the appUcation shall be accom- 
panied by a duplicate copy. 


641 
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Form I. 

Form of applicaiion for registration of a firm under Section 26’-A 
of the Indian lncome^ta.r Act, 1022, 

To 

The Ineoine-tax Officer, 


Dated 19 

Income-tax year 19 j 19 

1. We beg to apply for 

the registration of oiir firm under Section 2fi-A of the Indian 
Income-tax Ad, 1922 for the assessment for the income-tax year 
19 /19 . 

2. The original /a certified copy of the Instrument of Part- 
nership under Mdiich the firm is constituted specifying the indivi- 

filial shares of the partners, together with ®“" 

closed. The prescribed particulars are given in the Schedule 
below. 

3. We do hereby certify that the profits (or loss if any) of 
the previous year were divided or credited as shown in Section B 
of the Schedule and that the information given above and in the 
attached Schedule is correct. 

(Signatures) 

(Address). 

Schedule, 


Note. — ^This apidication must be signed personally by all 
the partners in the firm as constituted at the date on which the 
application is made. 


Name of partners. 

Address.^ 

Date of admittance 
to partnership. 

(1) 

Interest 
on capital 
or loanvS 
(if any). 

(1) 

Salary or 
commission 
from firm. 

(2). 

Share in 
the balance 
of profits 
(or loss) 
(annas and 
pies in the 
rupee). 

Remarks. 

1 

2 

3 

A 

5 

6 

7 


(A) Pariiculars of the firm as constituted at the date of 

this application* 

(B) Particulars of the apportionment of the income, profits, 

Or gains (err loss) of the business, profession or vocar 
tion in the previous year between the partners who 
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in fhdf ptevions year yuue entitled to .'<ltare in snch 
fnrome, profits or pains (or loss). 

Note. — (1) If tlie iDterest, salary and (or) (‘ominission is 
payable (or allowable) only if there are sufheient profits available, 
this fact should be noted by marldng- tlie items in tlie approj)riale 
columns with the letter (In other cases the interest salary 

and (or) commission may exceed the total |)rofits so as to leave 
a balance of net loss divisible in column b.) 

(2) If any partner is entitled to share in ])r(>fits but is not 
liable to bear a similar proportion of any losses, this fact should 
be indicated by T)utting: against his share in column (> the letter 


4. (1) If, on receipt of the aj)plicatioii r(deiTed to in Iliile 3, 

the Income-tax Officer is satisfied that there is a firm in CNistence 
constituted as shown in the instrument of part mnsliip and Ihat the 
appli(‘ation has been properly made, he shall enter in writing at 
the foot of the instrument or (‘crtified co])y, as the case may be, a 
certificate in the following form, namely: — 


This 


instrument of partnership 
certified copy of an instrument of partnership 


has this 


day been registered wdth me, the Income-tax Officer for 

in the province of under Section 26- A 

of the Indian Income-tax Act, 1922, and this (‘ertificate of regis- 
tration shall have offe(‘t for the assessment for the year ending on 
the 31st day of March 19 


(2) If the Income-tax Officer is not so satisfied, he shall pass 
an order in writing refusing to recognise the instrument of part- 
nership or the certified copy tln^reof, aiid furnish a copy of sue}) 
order to the applicants. 


(3) The certificate referred to in paragraph (1) above shall 
be signed by the Income-tax Oflicer. who shall thereiqmn return 
to the applicants the Instrument of Partnership or the certified 
copy thereof, as the case may be, and shall retain tin* c()])y or tlie 
duplicate copy thereof. 


6. The oertifiirate of registration granted under Pule 4 shall 
have effect only for the assessment to be made for the year men- 
tioned therein. 


6 . Any firm to whom a (‘.ertificate of registration has been 
granted under Pule 4 may apply to the Income-tax ()ffi(‘er to 
have the certificate of registration renewed for a subsecpient year. 
Such application shall be signed personally by all the partners 
of the firm and accompanied by a certificate in the form set out 
below. The application shall be made within the time and sub- 
ject to the conditions, if any, which are specified in clauvse (a)^ 
clause (/>), clause (c), or clause (d) as the case may bo, of Pule 2. 


P. 25 
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Form of applirntion for the Renewal of Registration of 
a firm voder Serf ion 26- A of the Indian Income-tax Act, 1922 

To 

The Ineojiie-tax Officer, 


Dated 


Assessment for the Income-tax year lit — 

1. We beg to apply for the renewal of 

Ilu‘ registration of onr firm under Section 2(UA of tlie Indian 
]n(‘onie-tax A(‘t, 1922, for the assessment for the Income-tax year 
19 /19 . 


o 


The 


instnitnent of partnership 

certified copy of the instrument of pannership 


was regis- 


tered by the Income-tax Officer for in the 

province of on the of 19 , 

and we hereby certify that the constitution of the firm and the 
individual shares of the partners as specified in the 


instrument of partnership 

certified copy of the instrument of partnership 


so registered 


on 


remain unaltered. 


(Signatures) 

(Address). 

Notk. — The application must be signed [person ally] by all 
the partners in the firm. 

6A. On recei])t of an application under Buie f) the Income- 
tax Officer may, if he is satisfied that the appli(‘ation is in order, 
grant to the assessee a (*ertificate signed and dated by him in the 
f ( )1 1 o w’ i n g form : — 

“ The registratitm of the firm of granted on 

is renew-ed by me and will remain effective for the 
assessment for tiu* year ending on the ‘list day of March 19 

If the Income-tax Officer is not so satisfied, he shall pass an 
order in writing refusing to renew the registration of the firm. 

CB. In the event of the Imaune-tax Officer being satisfied 
that the certificate granted under Buie 4 or under Buie G has 
been obtained without there being a genuine firm in existence he 
may cancel the certificate so granted. 

7, Tinder Section 9 (1) (r/) of the Act, the sum to be allowed 
in respect of colle(*tion charges rhall not exceed 6 per cent, of 
the annual value of the property. 

8 . An allow’ance under Section 10 (2) {vi) of the Act in 
respect of depreciation of buildings, machinery, plant or furni- 
ture shall be made in accordance with the following statement: 
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Rate. 

Percentage 

Class of asset. on the Remarks. 

written 
down value 


L Buildings— 

(1) First class substantial buildings 

of selected materials ... 2*5 

Double these rates 

(2) Second class buildings of less sub- will be allowed for 

tantiai construction 5 factory buildings 

( excluding offices, 
godowns, officers’ 
a n d employe s’ 
quarters. 

(4) Purely temporary erections such 

as wooden structures ... ... No rate is prescribed; 

renewals will be 
allowed as revenue 
expenditure. 

II. Furniture and Fittings— 

(1) General ... 6 

(2) Rate for furniture and fittings used 

in hotels and boarding houses ... 9 

III. Machinery and Plant — 

(1) General rate . .. 7 An extra allowance 

up to a maximum 
of 50 per cent, of 
the normal allow- 
ance will be allowed 
by the Income-tax 
Officer where a 
concern claims 
such allowance on 
account of double 
or multiple shifts 
working and satis- 
fies the Income-tax 
Officer *hat the con- 
cern has actually 
worked double or 
multiple shifts. 
This extra allow- 
ance will be propor- 
tionate to the num- 
ber of days during 
which double or 
multiple shifts are 
worked. For the 
purpose of wanting 
this extra allowance 
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Class of asset. 


(2) Special rates to be applied to the 
whole of the machinery and plant 
used in tlu; following* concerns: — 


Rate. 

Percentage 

on the Remarks, 

written 

down value. 

the normal number 
of working days 
throughout the year 
will be taken as 300 
and if for example 
a concern has 
worked double or 
multiple shifts for 
100 days the extra 
allowance will be 
i of 50 per cent, of 
the normal allow- 
ance for the whole 
year. This applies 
to all concerns 
whether the general 
rate or any special 
rate applies to them 
but does not apply 
to an item of machi- 
nery or plant spe- 
cifically excepted 
by the letters 
“N.E.S.A.” being 
shown against it. 

The special rate for 
electrical machi- 
nery specified here- 
inafter m ay be 
adopted, at the op- 
tion of the assessee, 
for that portion of 


A.— (i) Flour Mills 
(ii) Rice Mills 
(iiil Bone Mills 
(ivj Sugar Works 
(v) Distilleries 
(vi) Ice Factories 
(vii) Aerating Gas Factories 
(viii) Match Factories 
(ix) Tea Factories 
(x) Shoe and oiher leather goods 
factories 

(xi) Starch Factories 

(xii) Coffee maiiufacturingconcerns 


the machinery used 
in these concerns. 


Replacements of 
9 Rollers will be al- 
lowed as revenue 
expenditure. 
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kafce. 
Percentage 
on the 
written 
down value. 


Class of asset. 


(viii) 

(ix) 

(x) 

(xi) 
(xil) 
(xill) 
(xiv) 


B. — ;i) Paper Mills 

(ii) Strawboard Mills 

(iii) Ship-building and Engineer- 

ing works 

(iv) Iron and Brass Foundries 

(v) Aluminium Factories 

(vij Electrical Engineering works 
(vii) Motor car repairing works 

Internal combustion Engines 
repairing works 
Galvanizing works 
Patent stone works 
Oil extraction factories 
Chemical works 
Soap and candle W’orks 
Lime w^orks 
(xv) Saw Mills 
(xvi) Tin and can-making works 
(xvii) Dyeing and bleaching works 
(xviii) Cement works using rotary 
kilns 

(xix) Rod Mills 

(xx) Hydraulic Presses 

(xxi) Brick manufacture 
^xxii) Tile-rnaking industry 

(xxiii) The manufacture of vegetable 
ghee 

(xxiv) The manufacture of optical 
instruments 

(xxv) Coke manufacture 
(xxvi) The manufacture of concrete 
pipes 

(xxvii) Glass manufacture and the 
manufacture of vacuum tubes 
and vacuum bulbs 

(xxviii) Telephone operating concerns 
(xxix) Wire and nail-making Mills 
(xxx) Iron and Steel Industry (Blast 
furnace plant, steel-making 
plant steel rolling plant, 
forges, generators, boilers and 
sheet mills). 

(xxxi) Tanneries 
(xxxii) Battery manufacture 
(xxxiii) The manufacture of Healds 
and Reeds (knitting Reed- 
making, varn ishing, doubling, 
winding and polishing 
machine) 

C, — (i) Rubber goods factories — 

(a) General machinery and plant 

(b) Moulds (N. ESA.) 


10 


12 

40 


Remarks. 
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Class of asset. 

Rate. 

Percentage 
on the 
written 
down value. 

D. — (i) Silk manufacturing: — weaving 
machinery worked by electric 
motors including winding ma- 
chines, twisting frames, doub- 
ling machines, pirn winding 
machines, warping machines, 
looms, stentering machines and 
hydroextractors 

12 

(B) Special rates to be applied to other 
machinery and plant — 

A. — Ropeway structures (N.E S.A.) — 

(i) Trestle and Station steel work 

6 

(ii) Driving and tension gearing 

10 

(iii) Carriers 

12 

(iv) Ropeway ropes and trestle 
sheaves and connected parts 

30 

B. — Salt works — 

(i) Machinery, plant, locomotives, 
wagons and rolling stock 

15 

(ii) Barges and floating plant 
{N.E.S.A.) 

10 

(iii) General plant and machinery 
used in Engineering shops 

10 

(iv) Reservoirs, condensers, salt 
pans, delivery channels and piers, if con- 
structed of masonry, concrete cement, 
asphalt or similar materials (N.E.S.A.) ... 

6 

(Note )— Repairs to similar works made 
of earth will be allowed as revenue expen- 
diture. 

(v) Piers, quays and jetties con- 
structed entirely or mainly of steel (N.E.S.A.) 

7-5 

(vi) Piers, quays and jetties con- 
structed entirely or mainly of wood 
(N.E.S.A.) 

12 

(vii) Pipe lines for conveying brine 
if constructed of masonry, concrete cement, 
asphalt or similar materials (N.E.S A.) ... 

12 

C. — Electrical machinery— 

^i) Batteries 

20 

(li) Other electrical machinery in- 
cluding electrical generators and motors 
(other than tramway motorsl 

10 

(iii) Switchgear ana instruments, 
transformers and other stationary plant 
and wiring and fittings of electric light and 
fan installations (N.E.S.A.) 

10 


Remarks. 
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Class 6f assset. 

Rate, 
ercentage 
on the 
written 
down value 

Remarks 

(iv) Uiuler-^jround cables and wires 



(N.E.S.A.) 

7o 


(v) Over-head cables and wires 
IN K.B.A.) 

5 


(vi) X-Ray and P^lectro-therapeutic 
a|)paratU8aiid accessories thereto (N.Ill.S A.) 

20 


D. — Mael)inery used in the production 
and exhibition of cinemato‘:raph films — 
(N.P^oS.A.) ' 

(i) Recording eciuif)nHmt, reprodu- 
cing equipment, developing machines, 
printing machines, editing machinc^s, 
synclironisers and studio lights. 

20 

Renewals of Bulbs 

(ii) Projecting eejuipment of film 
exhibiting concerns 

i 

20 

of Stmlio 1 i g h t s 
! will be allowed as 
revenue expendi- 
ture. 

E. — Electric supply undertakings — 

(i) Electric plant, machinery, boilers 

10 


(ii) Hydro-electric concerns — hydrau- 
lic works, pipe lines and sluices {N.E.S,A.) i 

2‘5 


F.— Electric tramways — 

(i) Permanent way (N,E,3 A-) — 

(a) Not exceeding 50,000 car miles 
per mile of track per annum 

9 


(h) Exceeding 50,000 and not exceed- 
ing 75,000 car miles per mile of track per 
annum 

10 


(c) Exceeding 75,000 and not exceed- 
ing 1,25,000 car miles per mile of track per 
annum 

12 


(rf) ICxceeding 1,25,000 car miles per 
mile of track per annum 

15 , 


(ii)()ar8 — car trucks, car bodies, electri- 
cal equipment and motors (N.E.S.A.) 

10 


(iii) General plant, machinery and tools 

9 


G.— rratnways run by internal comfms- 
tion engines (N.E.S.A.) — 

(i) Permanent way 

riie same 


rates as 
have been 
prescribed 
for the 
permanent 
way of elec- 
i trie tram- 
ways. 
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Rate 

Percen tage 


01m Pfe of asset 

on the 
written 

Remarks. 


dowui value 


(ii) Tnnoctirs including: engines and 



gears 

10 


II.™ Minenil oil concerns (N.E.iS.A.) — 



Refineries — 



1. Rollers 

10 


2. PriiiH' inov<‘rs 

10 


B I^roct'ss ])lnnt 

P^ield OpcTM lions — 

12 


1. Hoil(M‘s 

10 


2. Prime inovt'rs 

10 


B. Pro(HSs pin III 

12 


exet^pt for th(i following items — 



1. Below ground 

2. A lu)ve ground — 

(a) Portable boilers, drilling tools. 

100 


well-liead tanks, rigs etc. 

30 


(h) Storage tanks 
(c) Pipe lines — 

10 


(i) Fixed boilers 

10 


(ii) Prime movers 

12 

Coat of packages 

liii) Pipe line 

10 

actually used up 

Distribution — 


will be allowed as 

1 . Returnable packages 


revenue expendi- 

2. Kerbside pumps including under- 


ture. 

ground tanks and fittings 

15 


I.-~Ships (N.E.R.A.)-- 



(i) Oci'an — 

(a) Htenmer 

5 ^ 

I'hese rates are 



percentages on 
the original cost. 

(/>) Sail or tug 
(ii) Inland — 

4 j 


(a) St<iamers 

10 


(h) 'rug boats 

12.5 


in) Iron or steel fiats for cargo 
{(i) Wooden cargo boats upto 50 tons 

10 


capacity 

10 


(f>) Wooden cargo l)oats over 50 tons 



capacity 

10 


(/'■ Motor launclfes 

12-5 


(//) »^pe< (l !)oals 

20 


J — Mim's and quarries (N. iC. B. A.) — 



(i) Machinery — 

(n) Suiface and under-ground machi- 



nery (except electrical machinery) 
bead gear, moving parts and 



rails 

15 


(b) Boilers and head gears (excluding 



moving parts) 

8 
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Class of asset. 


kate. 

Perce n tage 
on the 
written 
clown value.! 


(ii) Coal tubs, winding ropes and haul- 
age ropes . . 


(iii) Rhaftsand inclines 

(iv) Portable under-ground inachinerj^ . 

(v) Safety lain]>s 


7 

25 


(vi) Tramways on the surface 

K — Aeroplanes (N.E. 8. A.) — 

(i) Aircraft 

(ii) Aero-engines 

(iii) Aerial photographic apparatus ... 

L. — (i) Textile machinery excluding silk 
manufacturing machinery — 

(a) Cotton 

(5) Jute excluding generating plant . 

(c) Woollen and Worsted 

(d) Carpet .. 

(ii) Ginning and pressing machinery . 

M" — (i) Air compressures and pneumatici 
machinery 

(ii) Electro-plating and Electro- 

welding plant 

(iii) Newspaper production plant 

and machinery ^ ' 

(iv) Air-conditioning machinery 

(v) Locomotives, rolling stock, tram- 

ways, and railways used by 
concerns excluding railway 
concerns (N.E. S.A.) .. ^ 

N. — (i) Tube-well boring plant ... \ 

(ii) Concrete pile driving machines . 

(iii) Weighing machines (N.E.8.A.) ... 

(iv) Works instruments ... I 

(v) Automatic and semi-automatic 

machine tools 

(vi) Precision machine tools, grind- 
ing machines ... / 


10 


30 

40 

25 


10 

9 

10 

10 

9 


10 


12 


Remarks. 


Renewals will be 
allowed as r e - 
venue expe n di • 
ture. 


Cost of lamps 
actually used up 
will be allowed 
as revenue ex- 
penditure. 


B. 26 



652 


INCOME-TAX LAW AND ACCOUNTS 


Rate 

Percentage 

Class of asses t on the Remarks 

written 

value 

O. — (i) Calculating machines (N.ES.A.)^ 

(ii) Typewriters (N. E. S. A.) ... 

(iii) Neo Post Franking Machines 

(N.E.S.A.) 

(iv) Accounting machines (N ES.A.) i 

(v) Other ofiice machinery (N.E.S.A.) 

(vi) Sewing and knitting machines 

employed in the manufacture 
of hosiery and woollen goods 

(vii) Sewing and stitching machines 

for canvas or leather 
(viii) Hand or automatic embroidery 
machines and their accessories 

(N.E.S.A.) ... I 

(ix) Refrigeration plant, containers 

etc. (N. E .S. A.) ... I 15 

(x) Road-making plant and machi- f 
nery 

(xi) Artificial silk manufacturing Replacement of 

machinery ... wooden parts of 

plant and machi- 
nery will be 
allowed as reve- 
nue expenditure. 


(xii) Surgical instruments (N.E.S.A.) 

(xiii) Wireless apparatus and gear, 
wireless appliances and acces- 
sories (N. E. S. A.) 

(xiv) Building contractors’ machinery 
(N.E.S. A.) ...J 

P. — (i) Indigenous sugarc^ane crushers 

(Kohlus and Belans) (N E.S, A.) 18 

Q. — (i) Motor cars (N. E. S. A.) ... 20 

R. — (i) Moulds used in the manufacture 

of concrete pipes (N.E.S.A.) ... 25 

(ii) Motor taxis, motor lorries, motor 
buses and motor tractors 
(N. E8. A.) ... 25 

8. — (i) Railway sidings (N. E. S, A.) ... 


7 
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SA, 9 & 9A (Omitted by Notification No. 20 of 1930). 

10. All suiUH deducted in accordance with the provisions ot. 
Section 18 of the Act shall be paid — 

(a) in the case of deduction by or on behalf of Government 
on the same day; and 

(b) in all other cases within one week from the date of such 
deduction or the date of receipt of ihe chalan by the person 
making* the deduction, as the case may he. 

Provided that in cases falling under (b) the Iiujoine-tax Officer 
may, in special cases, and with the approval of the Inspecting 
Assistant Commissioner, permit an employer to pay the income- 
tax and super-tax deducted from any income chargeable under 
the head “ Salaries ” quarterly on June 15th, September 15th, 
December 15th and Mar(*h 15th. 

10-A. The ])res(‘ribed rate of exchange for the (‘alculation of 
the value in rupees of any income chargeable under the head 
‘ Salaries ’ Mdn(‘h is payable to the assessee out of India in sterling 
by or on behalf of Government shall be Is. (kl. per rupee. 

11. (1) In the case of income chargeable under the head 
‘ Salaries ’ where deduction is not made by or. on behalf of 
Government, the person making the dcfluction shall forthwith 
send to the Income-tax Officer within whose jurisdiction the de- 
dmtion is made (or where there is more than one In(‘nme-tax 
Officer having jurisdiction in the same area to the Income-tax 
Officer specified by the Commissioner of Incamie-tax) a statement 
giving the following particulars: — 

1. Name of employee. 

2. .Amount of salary (or wages) })aid during the month. 

3. Leave salary or allowance, if any, paid in the United 

Kingdom or in a Colony. 

4. Date of payment. 

5. Period for wluch the salary (or wages) was paid. 

6. House-rent allowance paid. 

7. Yalue of rent-free quarters. 

8. Bonus, Gratuity, fees, (‘commissions, perquisities, or other 
allowances, profits in lieu of or in addition to salary, payments 
at or in connection with Ihe termination of the employment, ad- 
vances of salary and all other sums paid which are chargeable to 
income-tax (full details showing amount, date of payment and 
period for which due are to be given for each item separately), 

9. Salary, bonus and all other sums which were due to be paid 
during the month hut were not actually paid (full details showing 
the amount, due date, period for which ihe amount was payable 
to be given for each separately). 
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10. Estimated total yearly income under tlie head “Salaries”. 

11. Average rate of income-tax. 

12. Average rate of super-tax. 

13. Yearly amounts paid or deducted in respect of provident 
or superannuation or other funds and life insurance premiums 
(with details). 

14. Net amount upon which tax has been deducted during 
the month. 

15. Amount of income-tax deducted during the month. 

16. Amount of super-tax deducted during the month. 

(2) In cases w^here the trustees of an approved Superannuation 
Fund rej)ay any ( ontributions lo an employee during his lifetime 
but not at or in conneidion with ilie termination of his employ- 
nienl ihey shall forthwith send to the Income-tax Officer specified 
in sub-rule (1) a statement giving the following particulars: — 

1. Name and address of the employee. 

2. The period for which the employee has contributed to the 
Superannuation Fund. 

3. The amount of contributions repaid — 

(a) Principal; 

(b) Interest. 

4. The average rate of deduction of income-tax during the 
jireceding three years. 

5. Amount of jjicome-tax deducted on re])aynient. 

(3) The statements referred to in sub-rules (1) and (2) shall 
be drawn up in separate sections one for each place where the em- 
ployees are stationed and an additional extract of those sections 
relating to employees wdio are residing outside the jurisdiction of 
the Income-tax Officer referred to above shall also be sent with 
the statement. 

(4) The person responsible for making the deduction, or the 
trustees, as the case may be, shall pay the amount of tax so deduct- 
ed to the credit of the (/entral Government l)y remitting it within 
the time prescribed in Rule 10 into the Government Treasury or 
office of the Reserve Bank of India or of the Imperial Bank of India 
accompanied by an Income-tax chalan, blank copies of which 
shall be supplied by the Income-tax Officer for the purpose; prof 
vided that on receipt of the above-mentioned statement the Income- 
tax Officer may, if so expressly requested and if satisfied that there 
is sufficient ground for <he request, himself have the necessary 
chalan pre})ared and forwarded io ihe person concerned, who shall 
thereupon pay the amount to the credit of the Central Government 
in the manner above-described. 



Income ¥ax rules 


m 


12. In the case of any income *chargeable under the head 
‘Interest on Securities’ the person responsible for paying the inter- 
est shall at the time of deduction send to the Income-tax Officer 
concerned a statement showing the following particulars: — 

(i) Name and address of the recipient. 

(ii) Description of securities. 

(iii) Numbers of securities. 

(iv) Dates of securities. 

(v) Amounts of securities. 

(vi) Period for which interest is drawn. 

(vii) Amount of interest, and 

(viii) Amount of tax. 

12-A. The person making deductions in accordance witli 
sub-sections (3A), (3D), (3C). (3D) and (3E) of Section 18 shall 
a^ the time of deduction send io the Income-tax Officer concerned 
a statement showing the following particulars : — 

1. Name and address of the non-resident on whose belialf the 
tax is deducted. 

2. The date of payment and in the case of dividend the date 
of the declaration of the dividend by the company. 

3. The nature of payment. 

4. The amount paid: — 

[(i) in the case of interest the rate per cent, per annum^ the 
period tor whi(h the interest lias been paid and the amount on 
which the interest has been computed]. 

[(ii) in the case of dividend the gross amount before deducting 
income-tax along with the basis of the computation of the gross 
amount] . 

5. The amount of income-tax deducted. 

G. The amount of super-tax deducted. 

12«B. On receipt of the statements prescribed in Rules 12 
and 12-A, the Income-tax Officer shall without delay prepare the 
necessary chalan and send it to the person resi>onsible for making 
the deduction who shall pay the amount to the credit of the Central 
Government by remitting it into the Government Treasury, or 
office of the Reserve Bank of India or of the Imperial Bank of 
India as the cuvse may be within the time limit specified in Rule 
10; provided that where deduction is made by or on behalf of 
Government the amount shall be cJedited within the time and in 
the manner aforesaid without production of a chalan. 



INCOMe-TAX law AKB ACCOUNf S 


13* The certificate to be furnished under Section 18 (0) of 
the Act by any person paying interest (diargeable to income-tax 
on any security of the Central Government or of a Provincial 
Government shall be in the following form : — 

Draft No. 


Certified that Rs. l>eing income- 

tax at the rate of pies per rui)ee has been deducted by 

draft of this date from Rs. being the 

amount of interest for Rs. 

on for Rs. standing in the 

name of for Rs. 

1!):J , 

Sv peri fit endeni or Frnicipal Officer. 

To be signed by ( laimant. 

I hereby declare that the securities on which interest as above 
specified has been received, were my own properly and were in 
the possession of 

at the time when income-tax was deducted. 

Signature 

Date 

{N .B .) — (The securities to be produced when required in sup- 
port of any claim). 

i3-A. The certificate to be furnislied under Section 18(9) 
of the Act by the person paying any interest on debentures or other 
securities for money issued by or on beJialf of a h.cal authority 
or a company shall be in the following form : — 

Name of Local Authority /Company. 

Address. 


Name and address of x)ayec 

I/We hereby certify that Rs. being income-tax at the 

rate t)f pies per rux>ee has been deducted from Rs. being 
the amount of interest at the rate of per cent, per annum 

due on debentures Nos. of Rs. each 

of the and that it has been or will, within the prescribed 

period, be paid by me /us to the Central Government at 

193 . 

Superintendent, Public Debt OflSoe, 
or Principal Officer or Managing Agents. 

(To be signed by claimant). 
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I hereby declare that the securities on which interest as above 
specified has been received were my own property and were in 
the possession of at the time when income- 

tax was deducted. 

Signature 

I^ate 

{N,B . — The securities to be produced when required in sup- 
port of any claim.) 

13-B. — The certificate to be furnished under Section 18(9) 
of the Act by the person paying any interest not being “interest 
on securities” or any other sum chargeable under the provisions 
of the Act shall be in the following form : — 

Name of person making payment. 

Nature of payment. 

Address : — 


To 

Name and address of payee. 

I /we hereby (certify that Rupees 

being income-tax at the rate of 
pies per rupee and Rupees 

being super-tax at the rate applicable 
have been deducted from Rupees being the amount 

paid on at the rate of 

per cent, per annum for the period (1) com- 

puted on the amount of Rupees (2) 

Signature of person making payment. 

This applies to payment of interest only. 

(1) Here specify the period for which interest has been paid. 

(2) Here state the amount on wdiich interest has been com- 
puted. 

13.C. The certificate to be furnished under Section 18 (9) of 
the Act by the person paying any dividend on shares registered 
in the Reserve Bank of India shall be in the following form : — 

Name of person paying dividend.* 

Address. 

To 


Name of payee. 

I hereby certify that Rs. being income-tax at the rate 
of pies per rupee has been deducted from Rs. 

being the amount of dividend at the rate of per cent, 

per annum due on shares of Rs. and that 
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it has been or will, within the prescribed period, be paid by the 
Bank to the Central Government at 

193 . 


Governor, 


Reserve Bank of India. 
(To be signed by claimant). 

I hereby declare that the shares on which dividend as above 
specified has been received, were my own property and were in 
the possession of 

at the time when income-tax was deducted. 


Signature 

Date 

{N .B. — The shares certificates to be produced when required 
in support of any claim). 

14 . The certificate to be furnished by tlie principal officer of 
a company under Section 20 shall be in the following form: — 
(Name of Company), 

(Address of Company), 

Date 


Warrant for Rs. (in words and figures or, if the certificate is 
cross by an entry in words stating that the amount of dividend is 
under the next multiple of Rs. 50 above that ainount, in figures 
only) , being dividend at the rate of Rs. 

(in words and figures) per share for the 

/the period from to during the year ending on 
the day of 19'..., 

on shares in 

this company, registered during the said period /on (Rate) 
in the name of . This dividend was declared 

at the meeting held on the 

193 , 


I /We hereby certify that income-tax on the entire /such part 
as is liable to be charged to Indian Income-tax of the profits and 
gains of the Company, of which this dividend forms a part, has 
been, or will be duly paid by me /us to the Government of India. 

Signature 

Date 

(To be signed by the claimant). 

I hereby certify that the dividend above mentioned relates to 
shares which were my own property at the time when the dividend 
was declared / during the period from to /on (Date) 

and were in the possession of 

Signature 

Date 
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15 . The returns for Government officers under Section 21, 
the Act shall be prepared and submitted to the Income-tax 
Officer by: — 

(а) Civil Audit Officers for all gazetted officers and others 

who draw their pay from audit offices on separate 
bills; and also for all pensioners who draw their pen- 
sions from audit offices. 

(б) Treasury officers for all gazetted officers and others who 

draw their pay from treasuries on separate bills with- 
out countersignature; and also for all pensioners who 
draw their pensions from treasuries. 

(c) Heads of Civil or Military offices for all non-gazetted 
officers whose pay is drawn on establishment bills or 
on bills countersigned by the head of office. 

{d) Forest disbursing officers and Public Works Depart- 
ment disbursing officers in cases where direct pay- 
ment from treasuries is not made, for themselves and 
their establishments. 

(e) Head postmasters for (/) themselves, their gazetted sub- 
ordinates and establishments of which the establish- 
ment pay bills are prepared by them and (n) 
gazetted supervising and controlling officers of whose 
headquarters post office they are in charge and (Hi) 
pensioners drawing their pensions through post 
offices; Head Record Clerks, Railway Mail Service, 
for themselves and all the staff whose pay is drawn 
in their establishment pay bills; the Disbursing Offi- 
cers in the case of the Administrative and the Audit 
Offices. 

(/) ControDers of Military Accounts (including Divisional 
Military Supply, Marine, Field and War Controllers 
for all gazetted military officers under their audit. 

(g) Disbursing officers in the Military Works Department 

for themselves and their establishments. 

(h) Chief Accounts officers or Chief Auditors of Railways 

concerned for all railway employees under their 
audit. 

16. The minimum income under the head * ‘Salaries’^ refer- 
red in Section 21 (a), shall be Rs. 1,600 per annum. 

17 . The return to be delivered to the Income-tax Officer 
under Section 21 of the Indian Income-tax Act, 1922, to be made 
within thirty days from the Slst day of March in each year by the 
prescribed person in the case of every Government office, and the 
principal officer or the prescribed person in the case of every local 
authority, company or other public body or association and every 
private employer, shall be made and verified in the following 
form: — 
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Income tax rules 56l 

18. The manner of publication under 8nb-«ection (1) of 
Section 22 other than publication in the press shall be as follows : — 

On or before the 1st May in each year, a notice, in the form 
set out in Ilule 18-A, or as near thereto as may be, requiring every 
person whose in(‘ome exceeds the maximum amount which is not 
chargeable to income-tax, to furnish a return of his total income 
and total world income during the previous year in the prescribed 
form and verified in ihe j)rescribed jnanner shall be affixed to the 
notice board of the Income-tax Officer’s officef and (with the consent 
oF the Provincial Government where such consent is necessary and 
has been obtained) of as many of the followinj^ offices or Courts 
situated within the Income-tax Officer^ jurisdiction as may be 
practicable : — 

1. All Head Post Offices and Sub-Post Offices. 

2. Courts of the District Judges, Sulmrdinate dudges, Civil 
Judges and District Miinsiffs. 

3. Offices of the Disirict Collector, Deputy Commissioners, 
Divisional and Sub-Divisional Officers, Tahsildars, Mamlatdars 
and Mnkhtiarkars. 

18-A— The notice referred to in siih-sectiou (1) of Section 22 
shall be in the following form : — 

NOTICE. 

Incomb-tax. 

Return of total Income and of total morhl Income of the prC'- 
year for assessment In the year vommenciny on the 1st April 19.. 

In pursuance of sub-section (1) of Section 22 of the Indian 
Income-tax Act, 1922 (XI of 1922) noti<*e is hereby given to 
every person wdiose total income during the previous year 
exceeded the maximum amount not chargeable to Income-tax to 
furnish within sixty days from the date of this Notice a return in 
the prescribed form and verified in the prescribed manner setting 
forth (along with such other particulars as are re(iuired by the 
said form) his total income and total wwld income during that 
year. 

A copy of the prescribed form will be supplied free of charge 
to any person who, for tlie purpose of complying with this notice, 
applies at my office. 

Penalty. — Any. person wffio fails without reasonable cause to 
furnish the return required by this notice, or fails without reason- 
able cause to furnish it wdthin the time allowed or in the manner 
required is liable under Section 28 of the said Act to a penalty 
not exceeding one and a half times any tax payable by him : 

Income-tax Officer. 

Address. 

Date. 
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Note. — For the year commencing on 1st April, 1939, the 
maximum amount which is not chargeable to income-tax is as 
follows : ^ 

In the case of — 

(/) Any Court of Wards, Administrator General, Official 
Trustee, any Receiver or Manager appointed under any order of a 
Court, or any trustee or trustees appointed under a duly executed 
trust deed, where the income, profits or gains or any part thereof 
are not specifically receivable on behalf of any one person, or where 
the individual shares of the persons on whose behalf they are. 
receivable are indeterminate or unknown ... Rs. Nil. 

(ii) Any company or local authority ... Rs. Nil. 

{HI) Any person, being a British subject or the 
subject of a State in India or Burma, who is not resi- 
dent in British India and whose total world income 
exceeds Rs. 2,000 ... Rs. Nil. 

{iv) Any other non-resident person ... Rs. Nil. 

(v) Any other individual, Hindu undivided fam- 
ily, firm or association of persons ... Rs. 2,000. 

19. (1) The return of total income and total world income 

for individuals, Hindu undivided families, companies, local 
authorities, firms, and other associations of persons required under 
sub-section (1) or sub-section (2) of Section 22 shall be in the 
following form : — 

Form of return of total income and total world 

INCOME FOR INDIVIDUALS, HiNDU UNDIVIDED 
FAMILIES, COMPANIES, LOCAL AUTHORITIES, 

FIRMS AND OTHER ASSOCIATIONS OF 
PERSONS under SuB-SBCTIONS 

(1) OR (2) OF Section 22 of 
THE Indian Income-tax 

Act, 1922. — See note 1. 

Income-tax year 19 19 


Name. 

Status 


Address 
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PART I. 

Statement of total income and total world income during 
the previaus year ended . . . See Note 2, 

Amount of In- Tax already 
come, Profits charged or 
Sources of income.— note 3 or Gains — deducted at 

See note 4. source— 
See note 6, 

1 2 8 

SECTION A.— INCOME WHICH AC- Rs. Rs. As. 

CRUED, AROSE, OR WAS RE- 
CEIVED OR IS DEEMED TO 
HAVE ACCRUED, ARISEN OR 
BEEN RECEIVED IN BRITISH 
INDIA {and, unless the assesses is 
not resident in British hidm, income 
arising abroad from a business control- 
led in, or a profession or vocation set up 
in India, including Indian States), 

1. Salaries — (The value of rent-free 
quarters and contributions by your 
employer to a recognised Provident 
Fund with interest on such contribu- 
tions and on accumulations thereof 
should be shown separately ). — See 
note 6, 

2. Interest on Securities. -S ee note 7. 

Interest from which tax has been 

deducted. 

Interest which is tax-free. 

3. Property.— <S ee note 8. 

Total amount as detailed in Part VI 
of this Return, 

4. BUSINESS, PROFESSION OR 
VOCATION. — See note 9. 

(а) Profits and gains as detailed in 
PART IV of this Return. 

(б) Share of profits in a registered firm. 

(c) Share of profits in an unregistered 

firm. 

6. OTHER SOURCES. 

Dividends from companies (gross 
amount ). — See note 10, 

Interest on Mortgages, Loans, Fixed 
Deposits, Current Accounts, etc. 

Ground Rents. 

Sources other than those mentioned 
above (give details .) — See note 11. 


TOTAL OF SECTION A. 
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Amount of In- Tax already 
come, Profits charged or 
Sources of income.— -iSce 3, or Gains.— deducted at 

See note 4, source, — 

See note 5, 

I 2 3 


SECTION B.— INCOME NOT IN- 
CLUDED IN SECTION A WHICH 
ACCRUED, OR AROSE OUTSIDE 
BRITISH INDIA AND WAS 
BROUGHT INTO BRITISH 
INDIA DURING THE PREVIOUS 
YEAR. 

(Persons not resident in British India 
should write *^not applicable'' in this 
section), 

1. Out of income which accrued or arose 
during such previous year (give details). 

2. Out of income which accrued or arose 
prior to such previous year but after 
Ist April, 1933 (give details), excluding 
such part of it as has suffered tax after 
the coniinen cement of the Income-tax 
Amendment Act, 1939 . — See note 13. 

SECTION C. -INCOME WHICH AC- 
CRUED OR AROSE OUTSIDE 
BRITISH INDIA DURING THE 
PREVIOUS YEAR AND IS NOT 
INCLUDED IN SECTIONS A OR 
B . — See note IS. 

(a) Non-resident should show the full 
amount in column 2. 

(b) Persons resident but not ordinarily 
resident in British India should write 
the words “ not applicable in this 
section. 

(c) Persons ordinarily resident should 
give details in the sub-column and 
deduct Rs. 4,500 before carrying the 
total to the main column. If, in the 
case of such a person, the income is 
less than Rs. 4,500 and no income 
on account of unremitted profits is 
included in section A, no details need 
be given, and the words “ less than 
Rs. 4,500” may be written in this 
section. 


Detaih : — 

Rs. 

hess (for persons ordinarily resi- 


dent in British India). 

4,500 

TOTAL OF SECTIONS A. B 

AND G,--See note 12. 

Rs. 
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PJIRT II. 

statement of sums inoluded in total Income ^ lespect of which 
Income-tax is not payable — See Note 14, 

1. Sums deducted from salary payable by the Crown and Rs. 

to which the proviso to Sub-section I of Section 7 of 

the Act applies . — See note 15, 

2. Sums paid to effect an insurance on the life of the 
assesses or on the Jile of his wife, or her husband or in 
respect of a contract for a deferred annuity; or, in the 
case of a Hindu undivided family, to effect an insurance 
on the life of any male member or his wife. (The ori- 
ginal receipt or certificate from the insurance (;omi)Mny 
must be attached). 

3. Contributions to (a) any provident fund to which the 
Provident Funds Act, 1925, applies (b) a recognised 
provident fund or (c) an approved superannuation fuml 
(d) interest on contributions to a recognised provident 
fund and accumulations thereof which is exempt from 
Income-Tax.— Sse note 16, 

4. Share in the income of an unregistered firm or an asso- 
ciation of persons where the tax has already been paid 
or is payable on the income by the firm or association 
(give details). 

5. Interest on tax-free securities 


Total Rs 




566 


INCOME-TAX LAW AND ACCOUNTS 


PART III. 

PaJ*ticalars required under Subj&e&tion (5) of Section 22 of the 
Inoomeutax Act, 1922. 

(a) To be completed in the case of all persons engaged in a 
husmess, profess'ion or vocation.,., In the case of a firm this sec- 
tion should he completed^ on the fir'm\^ return and not on the in- 
dividual 2>(rrtners^ returns. 

Name in which the business, profession 
or vocation is carried on, or, in the case of 
a firm the firm^s name. 

Principal plar^e of tlie business, profes- 
sion or vocation. 

Location and style of each branch ; 

1 . 

2 . 

3. 


(b) To he completed in the case of firms only. 


Name of each partner. 

Address. 

Extent of share including interest 
on capital, salary, commission 
or other remuneration, if any, 
(Give details). 





(c) To he completed in cases where the assessee is a partner 
in a firm or firms. 


Name and address 
of the firm. 

Name of each 
partner including 
the assessee. 

Address 
of each 
partner 

Share of each partner includ- 
ing interest on capital, salary, 
commission or other 
remuneration, if any. (Give 
details). 

1 





PART lY 

Particulars of income from Busineee, Profession or Yooatlon. 

(1) In the case of a firm this part is to be completed in the 
firm’s return and not in the partners’ individual returns. 

(2) If the accounts are kept on the mercantile accountancy 
or book profit system a copy of the Profit and Loss Account and 
Palanc^ Sheet mu^t be attached to this Ret^rii. If the accounts 
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are kept on any otlior system, ilie name or description of the 
system is to be stated and a (‘opy of any statement which corres- 
ponds to the Profit and Loss Account in the mercantile account- 
ancy system must be attached io this Eeturn. In the case of a 
Company a coi)y of the Auditor’s Report and certificate must also 
be attached. 


Profit or Loss as per Profit and Loss actount 
(or statement correspondino to the Profit 
AND Loss Account) for the year ended 19 

Add— [Deduct if the above fip^ure is a loss) — 

Any profits or gains not included in arriving at 
the abov(3 figure of profit 
Reserve for Bad Debts 

Sums (;arried to reserve for provident or other 
funds 

Interest credited to reserves or other funds 
Expenditure of tlie nature of (diarity or presents 
Hxpendituro of the nature of capital 
Income-tax or Super-tax 
Drawings of proprietor or partners 
Salaries and commission paid orcrediied to the 
proprietor or partners • • • See uoie 17 (a) 

Interest allowed to proprietor or partners on 
capital or loan accounts — See note 17 (a) 
Rental value of the property owned and occupied 
Cost of additions to or alterations, extensions or 
improvements to any of the assets of tim 
business 

Losses sustained in former years and charged in 
arriving at the figure of profit (or loss) show’n 
above 

Depreciation of any of the assets of the business 
Private or personal expenses 
Any other expenditure not incurred wholly and 
exclusively for the purpose of the business, 
profession or vocation. (Give details) 

Any other expenditure which is not allowable 
under the provisions of Section 10 of the 
Income-tax Act, 1922 — note 17 (b). Give 
details: — 

Deduct 

Any profit or gains, capital sums or other items 
credited in arriving at the above figure of 
profit which are not taxable or upon which tax 
has already been paid. Give details:— 
Interest on securities tax-free 
Depreciation allowable as shown in Part V of 
this Return.— -See note 17 (e) 

Any other allowable expense which has not 
been charged in arriving at the above figure 
of profit. Give details : — 

Net profit (or loss— ibVe note 9 ) — carried to Part I 
or this Return Hs. 


Rs. 


Rs. 


F. 28 
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Remarks. 

O' 


•aiqBMonn uopapajdaci 

•O 


•)U3D jad paquosdici 



•OiqBAiOJIB 

Mou SI uopBiDaadop qoiqM no ijunorav 

VO 


•dn|BA 

dnjDS s;i jo pios iCipnpB si qoiqAv 

20} aniBA dq) pue pouad SuuunoDDu 
oq) |o SumniSaq aq) )b sb anjBA 
uAvop ua^iuM^ aq) uoinioa siq^ ui 
Moqs ‘jBaX'aq; ]3uunp papjeasip jo 
p|os uaaq seq iCjaiiiqoBui jo ;uBid ^ 

! 

ifs 


•nOpBDOA JO 

uoresajojd ‘ssauisnq aq; jo sasodjnd 
aqi joj pasn ajB £ qoa ui oj pajjajaj 
* a^a ‘suoijippB aq:) qoiqM mojj a^BQ 

'T 


‘suopua^xa puB s^uaiu 
-aAOJdmi 'suoi)BjaqB ‘snopipps joj 
jBaX aq; Suunp ajmipua^xa iB^ids^ 



[ ( 9 ) If »tOU tig] 

*pouad SnuunoaoB aqj jo SumniS 
-aq aq; ;b sb an[BA UMop u^^uM ♦ 

rvi 


‘ajn^iujnj jo )UBid 

^XjaniqaBm 'sSmpimq* }o nopduasaci 

- 



Notes. — (l) In the case of ocean-going ships, particulars of original cost instead of those of the written down value should be furnished, 
(2) For the assessment year 1939-40, the figures to be furnished are those of ‘ original cost ’ instead of those of ‘written 
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(OZ: «s^l 81 ‘lOD) diq«ss9s«B ;unotuB 
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qUBOBA i^UIUlBlUdJ 

iC;j9dojd sq; |o ^anoooB no pdoiiBp {unomy 

o 

Ci 


Total income from Property 

Les*— Claim for irrecoverable rent (Give details 
separately). 

Net income from propety carried to Part I of the 

1 Return. 

qUbOBA 

psaiBoiai iC;j9dojd sq; qoiqM Suunp poudj 



■|| 103 woJJ 

Zl Zl ’^103 Snponpsp j3)}8 aniBA (enaas 
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Deductions from annual letting 
value to arrive at net annual 

1 value. 

•ppd sdSjBqo aopodqo^ 

r-- 


iCjjddojd dq; joj ppd dnndAdj puBl 

'O 


•zCjjddojd dqj joj piud judj punojo 

u\ 


Xjjddojd 

dqj uo dSjBqo jananB iCuB jo 
td^jBqd JO dSB^Sjjoux b uo )SdJ9)ui 



uop 

onjjsdp JO d!8«atBp ;8ap!^B Xjjdd 
-ojd dqj djnsni oj piud uiniindjj 

«r\ 


• 1 1 *103 ui SB dn{BA 
iJuipdf IBnuuB dq; jo * qjxp-duo 

€*<4 


01 6 

sioD Jo; SnpsnfpB j^^jb aniBA Sui))di iBnuuy 

- 


Adjustments 
to arrive at 
annual let- 
ting value. 

•(S[p;dp 9AIO) sjuBUd; iq dujoq 
(sdjBj Suipnjdux) sudpjuq s^dUAiQ 
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•[s|iB;dp dAio) ‘JdUMo ifq dUJoq 
[sdjBJ SuipnpuiJ sudpjnq squBUdX 



O' 1 


sx X;j9dojd 

»q^ ji ^uBuat 3qx iCq a\qBzCBd ^uoj'iBnuuB 

~ 1 
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r— I 


*sdxBq8 Jpq; pue sjdUMO ;j6d aoq^o dq^ 

JO sdmBn 9qj' puB BjiBqs moJi jo jonouiB 9qj 
9JBXS iC^jadojd oq; jo j^umo pad b sjb nozC jj 

VO 


•JOI JO J9UMO i 

9q) iCq pdidnooo st iCjjadojd oq^ 1 

lA 1 


*SJ9;Sl^9J 

IBdpiuntn oqj ni spixBjs Xjiadojd oqj diuBa 
9So*qA ui nosjdfT oqj jo buibu dip *X;qBd 
-pinnH ^ pdjBnjxs 6t iCpddojd 9 ^^ dJdqyvt 



1 *iCp9dojd JO Jdqmn^ puB ^ 


*pdjBnjp 91 

vCpddoid dq; dJdqM umo; jo *d5JBi|iA }o diuBK 

ri 


•jdqranM l«H®S 
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I declare that to the best of iiiy knowledge and belief the 
information given in the above statements in Parts 1, II, III, 
IV, V and VI of this Return is correct and complete, that the 
amounts of total income and total world in(‘ome and other parti- 
culars shown are truly stated and relate to the year ended 

and that no other income accrued or arose or was received 


by 


me 

th^firm 
the family 

the as sociation during the said year and that 
the company _ 
the local authority 


I 

the firm 

the family 

the npsociation 
the company 
the local authority 


had during the said year no oilier sources of income. I further 


l_ 

the firm ordinarily resident 

declare that the family was re sident in British India during the 

the association not resident 

the company 

previous year for which the Return is made. 


Date 


Signature 
Status 


Notes for guidance in filling up Return Form No. L T. 11. 

Iviportant changes in the: Act hare been made hu the 1 ncomeMa^x 

(Amendrnent) Act, 10A9, and assesaees arc advised to read, 
carefully such of ihesc notes as arc appropriate to their cases. 

1. Oil the puhlication of the notices referred to in Section 
22 (7) of the Act every person or association of persons whose 
total income exceeds the maximum amount not chargeable witli 
income-tax ii^ required to make a return of his total income and 
his total world income whether or not he has been served’ with 
an individual notice under Section 22 (2) of that Act. The 
maximum amount which is not chargeable to income-tax is as 
follows : — 

In the case of — 

(i) Any Court of Words, Administrator General, 

Official Trustee, any Receiver or Manager 
appointed under any order of a Court, or 
any trustee or trustees appointed under a 
duly executed trust deed, where the 
income, profits or gains or any part thereof 
are not specifically receivable on behalf of 
any one person, or where the individual 
shares of the persons on whose behalf they 
are receivable are indeterminate or un- 
known ... Rs. Nil. 
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(ii) Any company or local authority ... Rs. Nil, 

(til) Any person, being a British subject or the 
subject of a State in India or Burma, who 
is not resident in British India and whose 
total world income exceeds Es. 2,000 ... Rs. Nil, 

(iv) Any other non-resident person ... Rs. Nil. 

{v) Any other individual, Hindu undivided 

family, firm or association of persons ... Eb.2,0(K) 

Total income is the total income chargeable under the Act, 
and total world income includes all income wherever accruing or 
arising unless exempted under Section 4 (3) of the Act. 

2. Previous year^ means for each separate source of 
income — 

(a) the year ended on Slst March prior to the income-tax 

year, or, at the option of the assessee, the year end- 
ed on the date (prior to the Slst March) to which his 
accounts have been made up, or 

(b) the year prescribed by the Central Board of Revenue 

for any case or class of cases. 

Certain conditions attach to the exercise of the option referred 
to in (o) and certain further conditions govern the determination 
of ‘‘previous year'^ in respect of a business, profession or voca- 
tion newly set up, and these are shown in Clause (11) of Section 2 
of the Act. 

For each source of income for which the previous year does 
not end on the 31st March, the last date of the previous year 
should be shown. 

3. Sources of incovi^. — ^The following income must be 
included in your return under the appropriate head — 

(a) So viuch of the income of your wife as arises directly or 
indirectly from — 

('/) her memberiship in a firm of which you are a partner ; 

{ii) assets transferred directly or indirectly to her by you 
otherwise than for adequate consideration or in (‘on- 
nection with an agreement to live apart. 

(/>) So much of the income of your minor child as arises 
from — 

(i) his (or her) admission to the benefits of partnership in 
a firm of which you are a partner; 

(ii) assets transferred directly to him (or her) by you 
otherwise than tor adequate consideration unless she 
is a married daughter. 
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(c) So rntfch of the income of any person or association of 
persons as arises from assets transferred by you to the person or 
association otherwise than for adequate consideration for the 
benefit of your wife or minor child or both. 

{d) All income arising to any person by virtue of a settlement 
or disposition whether revocable or not and whether effected before 
or after the commencement of the In^dian Income-tax (Amend- 
ment) Act, 1989, from assets which remain your property, or by 
virtue of a revocable transfer of assets. 

[Section 1G(1) of the Act contains definitions of ‘‘ revocable^’, 
and Settlement or disposition^’, and sets out also certain 
exceptions.] 

(e) Income from assets transferred to persons not resident, 
or, if resident not ordinarily resident for the purpose of avoiding 
tax in the circumstances set out in Section 44-D. 

(/) Income from securities, stocks or shares which have 
been sold before the date of payment of the interest or dividend 
and repurchased vsubsequently in the circumstances set out in 
Sections 44-E and 44-P. 

4. An individual is lesident in British India if he — 

(i) is in British India in that year for a period amounting 
in all to one hundred and eighty-two days or more; or 

(//) maintains or has maintained for him a dwelling place 
in British India for a period or periods amounting in all to one 
hundred and eighhy-two days or more in that year, and is in Bri- 
tish India for any time in that year; or 

(ni) having within the four years preceding that year been 
in British India for a period or for periods amounting in all to 
three hundred and sixty-five days or more, is in British India 
for any time in that year otherwise than on an occasion^ or 
casual visit; 

A Hindu undivided family, firm or other association of per- 
sons is resident in British India unless the control and manage- 
ment of its affairs is situated wholly without British India; and 

A company is resident in British India in any year, 

(^/) if the control and management of its affairs is situated 
wholly in British India in that year, or 

{h) if its income arising in British India in that year exceeds 
its income arising without British India in that year. 

(a) An individual is ordinarily resident in British India if 
he has been resident as defined above in nine out of ten years 
preceding that year and has been in British India for periods 
amounting in all to more than two years during the seven years 
preceding that year. 
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(b) A Hindu undivided family is deemed to he ordinarily 
resident ’’ in British India if its manager is ordinarily resident in 
British India; 

(c) A corripany, firm or other association of persons is ordi- 
narily resident'^ in British India if it is resident in British 
India. 


8. Tax already charged or deducted at source . — In this 
column only British Indian tax should be entered. Super-tax de- 
ducted at source should be shown separately (unless in the case 
ot a salaried person, the assessee is unaware of the allocation 
between income-tax and super-tax). In the case of a dividend 
from a Company the tax to be entered is the tax appropriate to 
that part of the dividend which has borne income-tax and should 
be calculated at the rate in force for companies for the year in 
which the dividend was paid. Where this figure of tax is not 
known, it should be estimated and the word estimated ’’ written 
below the figure. The correct figure will then be computed in 
the Income-tax office. If any tax deducted at source is in excess 
of the amount on whicdi you are (diargeable, the excess will be 
deducted from any other tax payable by you, provided that certi- 
ficates of tax deducted are attached to this Eeturn. 

6. Salaries includes wages, pensions (if payable anywhere 
i 1 India including an Indian State and if earned in British 
India), annuities, gratuities, fees, commission, allowances, per- 
quisites, value of rent-free quarters and profits received in lieu 
of or in addition to salary or wages. The full amount should be 
entered and not the net amount after deducting income-tax, your 
provident fund contributions etc. 

Prior to the Indian Income-tax (Amendment) Act, 19'39, the 
basis was the amount of salary received in the previous year. It 
is now the amount actually received or the amount dxie whether 
paid or not. An advance of income is to be treated as salary on 
the date on which the advance is received. 

If hy the eomh turns of your employment you are required to 
spend any sum out of your remuneration wholly, necessarily and, 
exehisively in the performance of your duties you may claim a 
deduction for such a sum and should give particulars. Travelling 
expenses from your house to your place of employment are not 
allowable. 

A payment received by you as an employee from your em- 
ployer or former employer or from a provident or other fund at 
or in connection with the termination of your employment, is 
taxable to the extent to which it does not consist of the return of 
your own contributions or interest thereon. Payments made solely 
as compensation for loss of employment and certain payments from 
provident funds to which the Provident Funds Act, 1925, applies, 
from a recognised provident fund or from an approved superan- 
nuation fund are exempted. 
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7. Inieicat on Securities means interest on promissory notes 
or bonds issued by the Government of India or any Provincial 
Government, or the interest on debentures or other securities issued 
by or on behalf of a local authority or company. The gross amount 
before deduction of income-tax should be entered. 

Entries under this head should be accompanied by the certifi- 
cate issued by the person paying the interest under Section 18 (9) 
of the Act. 

Deductions are allowable in respect of — 

{(i) (‘ommission charged by a banker for collecting the interest; 

{h) interest payable on money borrowed for the purpose of 
investment in the securities except certain interest payable to per- 
sons abroad from which tax has not been deducted (see Section 8 
of the Act for details). Full particulars (in a separate statement 
if necessary) should be given of any deduction claimed. 

8. Property , — The tax is payable under this head in respect 
of the hona fide annual value of all buildings or lands appurtenant 
tliereto, of which you are the owner, other than such portions of 
s\ich buildings and lands as you occupy for the purpose of yo'ir 
business, profession or vocation, the profits of which are assessable 
to tax. 

In arriving at the hona fide annual value odd to the full rent 
j)ayable by the tenant to the owner such rates and taxes paid by 
him as are leviable on property and are to be borne by the owner, 
and dedvcf such taxes for services as are payable by the tenant 
but for convenience are borne by the owner. 

9. Business, Profession or Vocation — You should complete 
item 4 {a) of Part I, and Parts IV and V of the Beturn in respect 
of any business, profession or vocation if you are the sole pro- 
prietor, or if you are making the Beturn on behalf of your firm. 
If you are a partner in a registered firm, or if vour firm has applied 
for registration you must complete item 4 (h) of Part I, and if 
you are a partner in an unregistered firm you must complete item 
4 (c) of Part I. 

For the purpose of completing items 4 (h) and 4 (c) of Part I, 
tlie share of a partner is to be determined as follows: — 

(/) The share is the share fa which he was actually entitled- 
during the previous year^and not the share to which he was entitled 
on the date on which the assessment is to be made : 

(ii) It includes all interest (whether on loan or capital account, 
and whether actually paid or not) and all salary, commission or 
other remuneration paid, payable or credited to him. 

Losses are to be computed in like manner as profits, and the 
balance of any loss made in the previous year for assessment for 
the year 1939-40, which cannot be set off wholly against other 
income of the same year, can be carried forward and set against 
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the profits of the snine huiiiti€ss ^ profession or TOcMtiou of the 
following year. 

Persons resident but not ordinarily resident, are entitled to 
deduct from their income arising abroad from a business con- 
trolled in or a profession or vocation set up in India, including 
Indian States, a maximum amount of Es. 4,500 in respect of so 
much of the profits as are not remitted to British India. They 
should, therefore, show tlieir income in Section A after deducting 
the appropriate amount upto a maximum of Es. 4,500 from the 
unremitted profits. 

Persons ordinarily resident, are entitled to deduct a maximum 
ol Es. 4,500 from all income accruing or arising abroad (including 
income from business controlled in or a profession set up in India 
including Indian States) but not remitted to British India. They 
should claim this deduction in section ‘C’ to the extent to which 
it can be claimed here and the balance out of any unremitted P^’o- 
fits included in section A which should be reduced accordingly. 

TjOcoI, anthorities . — The income of local authorities which is 
chargeable to income-tax is the profits and gains from a trade or 
business carried on by those authorities other than income arising 
from the supply of a commodity or service within its own juris- 
dictional area. 

10. Dividends from companies , — ^The gross amount should 
l)e entered after adding to the net sum received income-tax com- 
puted as explained in Note 5 above. Where the exact tax is not 
known, the estimated tax should be added and the figure of net 
dividend put in Column I followed by the word ‘^neC^ 

11. (a) Income from Agriculture from land not paying land 
revenue, or local rates to an authority in British India and all 
agricultural income arising abroad (including Indian States and 
Burma) should be included under this head if received in British 
India. 

(5) Remittvinces received by a wife resident in British India 
from her non-resident husband are deemed to be income accruing 
in British India and must be included in her return if they 
are not paid out of income included in her husband ^s total 
income. 

12. Non-residents. — Income-tax is payable by a non-resident 
on the total of Section A. If he is a British subject or the subject 
of a State in India or Burma the income-tax is computed by 
reference to the average of rates appropriate to the total of Sections 
A and C. The income of other non-revsidenta is chargeable at the 
full company rate. The i^jcome of all non-residents is charge- 
able to super-tax on the total of Section A at the average^ of the 
rates appropriate to the total of Sections A and C. A dividend 
paid without British India is deemed to be income accruing and 
arising in British India to the extent to which it has been paid 
out of profits subjected to incoiuMfix in British India, 

F. 29 
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13. For the Income-taic year 1939-40 only tax is not charge- 
able in respect of both tlii income accruini? or arising outside 
India in the previous year and the income brought into British 
India during that year out of income accruing or arising in earlier 
years but only in respect of the greater of these two amounts. 
If the former sum is the greater, Section B (2) should he marked 
‘^covered by Section and if the latter is the gKiaater Section 
C should be marked ‘‘covered by Section B (2V\ 

14. Sums entered in Part II cannot be deducted from total 
income, but, subject to the limits laid down in the Act, a deduction 
will be make in respect of such sums from the income-tax payable 
at the average rate for the total income. No deduction from 
Super-tax is given in respect of these sums, except in certain 
special cases of members of unregistered firms and other associa- 
tions of persons as provided for in the second proviso to 
Section 55. 

15. The proviso to Section 7 (1) of the Act applies to sums 
deducted in accordance with the conditions of service for the pur- 
pose of securing a deferred annuity or of making provision for 
the employee's wife or children. 

Ifi. Details of the amounts to be entered in respect of a recog- 
nised Provident Fund should be obtained from the trustees of the 
fund or from your employer. 

17 Part IV. — {a) In computing the profits or gains of a 
partnership nil sums paid or credited to a partner must be dis- 
allowed. These sums will be taken into account in allocating the 
gross income of the business between the partners to ascertain the 
individual share of each partner. All sums of interest, salary or 
commission will thus be included in the partner's share *of the 
firm’s income and will not be again assessed on that partner as 
interest, salary or commission respectively. 

{})) Attention is particularly drawm to the provisions of Sec- 
tion 10 (2) (m) and Section 10 (4) {a) of the Act which prohibits 
the deduction of any payment of interest chargeable under the Act 
which is payable without British India except interest on which 
tax has been paid or from which tax has been deducted, or in 
respect of which there is an agent who may be assessed under Sec- 
tion 43, or any payment chargeable under the head “ Salaries’^ if 
it is payable without British India and tax has not been deducted. 
An exception is made in the case of interest on a loan issued for 
public subscription before 1st April, 19Q8. These nrovisions do not 
apply to interest or salary which is not chargeable to income-tax 
under the Act (i.c., interest on money borrowed abroad from a 
non-resident and not brought into British India in anv form what- 
ever, or salary for services rendered wholly abroad by a non- 
resident). 

^ (c) Depreciation. —Vrom the assessment year 1940-41, depre- 

ciation allowance is to be calculated at presc|'ibe4 rates on the 
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basis of “written down’’ value instead of on the basis of “original 
cost’’. The “written down’’ value is to be computed as follows: — 

(а) In the case of assets acquired in the previous year, the 
actual cost represents the “written down’' value. 

(б) In the case of assets acquired 1 efore the previous year but 
after the commencement of the Amendment Act, 1939, the actual 
cost less all depreciation allowable under Section ID of the Act. 

(c) In the case of assets acquired before the commencement 
of the Income-tax (Amendment) Act, 1939, the actual cost less for 
each financial year since acquisition the amount of depreciation 
applicable to the assets at the rates in force for each year since 
1st April, 1922 and at the rates in force on the 1st April, 1922, for 
each such year prior to date, but so much of the unabsorbed de- 
preciation allowance as has been carried forward upto and includ- 
ing the assessment year 1938-39 to which full effect has not been 
given in the assessment for the year 1939-40 is not to be deducted 
in arriving at the “written down’’ value. 

18. General Directions — 

{a) The form must be filled in and signed in ink. Losses 
may be shown in red ink. 

{b) Figures only are to be inserted in columns (2) and (3) of 
Part I and should not be modified by words such as “about” or 
“approximately”, except as stated in Note 5. The word “niZ” 
must be entered in column (2) in Part I against each source from 
which you did not derive any income. 

(c) If you spoil this form you should ask your Income-tax 
Officer for another. Erasures should not be made. You should 
sign your name in full against any alteration. 

Form of return x>f particulars to be furnished under 
Secttion 38 OF THE INDIAN Income-tax Act, 1922 
(see paragraph 4 OF NOTICE). 

(a) To be filled up in the case of jirvis only. If this informa- 
tion is already given in Part III of the Return under Section 22 
01 the Indian Income-tax Act, 1922, write “See Part III” in 
this section. 


Firm’s Name 
Address 


Names of Partners. 

Addresses. 

. 



Date 


Representative^ s Signature 
Designation 
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(/>) To be filled up in the case of Hindu undivided famiUes 
only. 

Name of family 
Address 


Serial No. 


Names of Adult male 
members of family. 


1 

2 

3 

4 


(Manager or Karta) 


5 


6 


Address 


Date 


Re pres en ta t iv e^s Signa ture 


Designation 


(c) To be filled up by Trustees, Guardians or Agents only. 


Names and addresses of persons for whom the 
assessee is the trustee, guardian or agent. 

Whetlier Trustees, 

Names. 

Addresses. 

Guardian or Agent. 

j 




Date 


Signature 

Designation 

Address 


{d) Statement of the names and addresses of all persons to 
whom assessee has paid in fhe previous year rent, interest, com- 
mission, royalty or brokerage or any annuity (not being an annuity 
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taxable under the head ‘‘Salaries”) amounting to more than four 
hundred rupees and particulars of all such payments. 


Serial 

Number. 

Name and Address 
of the person to 
whom the payment 
was made. 

Nature of 
Payment. 

Amount 

paid. 

Date of 
Payment. 

1 

Whether paiil 
in cash or 
by book 
adjustment 

1 

2 




! 

i 

3 







Signature 

Date 


Address 


(2) The declaration appended to the torin prescribed by sub- 
rule (1) shall be signed — 

(a) in the case of an individual by the individual himself ; 

(b) in the case of a Hindu undivided family by the Manager 
or Karta; 

(c) in the case of a company or local authority by the prin- 
cipal officer; 

(d) in the case of a firm by a partner; and 

(e) in the case of any other association ly a member of the 
association. 


19-A. Notwithstanding anything contained in IJule 19, the 
return of total income, in respect of any income, pro- 
fits or gains liable to be assessed in any year ending 
before the 1st April, 1939, shall — 

{i) in the case of individuals, firms, Hindu undivided 
families and other associations of persons, but not 
companies, be in form A annexed to this notification ; 

and 

(ii) in the case of companies be in the form B annexed 
to this notification. 


FORM A. 

FORM OF REl’URN OF TOTAL INCOME FOR INDIVIDUALS, FIRMS, HINDU 
UNDIVIDED FAMILIES AND OTHER ASSOCIATIONS OF INDIVIDUALS. 

Income-tax Year 19 -19 . 

Name of assesses 

Designation 

Address 
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Statement oy Total Income During the Previous Year 


Sources of income. 


1. Salaries (including wages, annuity, pen- 

sion, gratuity, fees, commission, allow- 
ances, perquisites, including rent-free 
quarters, or profits received in lieu of, or in 
addition to, salary or wages [See note ( 1 )] 
lA. The contributions made by an employer 
to the accounts in a recognised provident 
fund of the person making the return ... 

IB. The interest accruing to the account men- 

tioned in I A which is not exempt from 
' income-tax [Section 58 F (2)1 

IC. Interest accruingto the account mentioned 

in lA which is exempt from income-tax. 

[Sec 58F (2)] 

2. Interest on securities (including deben- 

tures) already taxed. [See note (2)| 

3. Interest on securities of the Government 

of India or of local Government declared 
to be income-tax free [See note (3)) 

4. Property as shown in detal in Schedule A 

[See note (4)J 

5. Business, trade, commerce, manufacture 

or dealing in property, shares or securi- 
ties (details as in note 5) [See note (5) 

6. Profession 1 „ (6) 

7. Dividends from companies (net) 

(See note (7)] 

8. Interest on mortgages, loans, fixed depo- 

sits, current accounts etc. ... 

9. Ground rent 

9A. Income of wife, minor child and associa- 

tion of individuals [Section 16 (3)— 

See note (10)1 

10. Any source other than those mentioned 
above including any income earned in 
partnership with others. [See note (8)] 

Total 

Deductions claimed— 

(a) on account of insurance premia 

(b) on account of contributions to a provident 

fund to which the Provident Funds 
Act applies ... 

(c) on account of contributions to a recog- 

nised provident fund. [Section 58A (a)| 

(d) on account of interest on contributions 

to a recognised provident fund and 
accumulations thereof which is exempt 
from income-tax [Section 58F (2)] 

(e) others 


Amount of pro- Tax 
fits or gains or already 
income during charged 
the previous on the 
years. income 

Rs. Rs. As. 
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I declare that to the best of my knowledge and belief the 
information given in the above statement is correct and complete, 
that the amounts of in(;ome shown are truly stated and relate to 
the year ended and that no other income accrued or 


arose or was received by 
I 


me 

the firm 
the family 
the association 


that 


the firm 
the family 
the association 


had during the said 


during the said year and 


year no other gourdes of 


income. 


Da te Si gnature 

N.B. — (a) Incovic accruing to you outside British India 
received in British India is liable to taxation, and. inust he entered 
hy you in the form. 

(b) All income from whatever source derived m/nst he entered 
in the form including income received hy you as a partner of a firm. 

Note 1. — In column 2 should be shown the gross amount of 
salary and not the net amount after deductions on account of in- 
come-tax, provident funds, etc. 

Note 2. — ‘‘Interest on securities” means the interest on pro- 
missory notes or bonds issued by the Government of India or a 
local Government, or the interest on debentures or other securities 
for money issued by or on behalf of a local authority or company. 
Where income-tax has been deducted from the interest, or where 
the interest has been oaid income-tax free, the amount of tax so 
deducted or paid should be added to the amount of interest actually 
received and the gross amount so arrived at should be entered in 
column 2 of the statement. The term “interest on securities” 
does not include interest on fixed deposits or mortgages or other 
loans, which have to be shown under heading 8. 

The interest on securities of the Government of India or of 
local Governments declared to be income-tax free should be shown 
under head S. Those which are not declared to be income-tax free 
should be included under this head. 

Entries under this head must be supported by the certificate 
issued by the person or company paying the interest under Section 
18 (9) of the Act. 

Note 3. — (a) The income-tax payable on the interest receiv- 
able OT 1 n socuritv of a local Government issued iecome-fnu: free is 
payable by the local Government and not by the holder of the 
security. 

(h) Only the interest on securities of the Government of 
India or rf a local Government declared to be income-tax free should 
be entered against this head. Such interest will not be charged 
to income-tax. but it must be included in the statement of total 
income in order to ascertain the rate of income-tax chargeable 
on p^;heT incopie. It is chetrgeqhle to supertax, 
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(c) Particulars of any interest on securities issued by other 
authorities and stated to be free of income-tax should be entered 
against head 2, as income-tax on such interest is act\ially paid by 
these authorities on behalf of the recipients. 

Note. 4. — The tax is payable under this head in respect of the 
Inma fide annual value of any buildings or lands appurtenant 
thereto, of which you are the owner, other than such portions of 
sucli buildings and lands as you may occupy for the ])\irpose of 
your business. 

Note 5. — (a) Where you keep your accounts on the mercan- 
tile accountancy or book ])rofits system, you must file a return in 
the following form: — 

In(^ome, Profits or Gaiks from Bxtsiness, Ttuoe, Commerob 

Income, profits or gains as per Profit and Loss Rs. y\s. 

Account for the year ended 19 

Add any amount debited in theaccounts in respect of 

1. Reserve for had debts 

2. Sums carried to reserve for provident or 

other Funds 

B. Expenditure of the nature of charity or 
presents 

4 Expenditure of the nature of capital 

5. Income-tax or super-tax 

6. Drawings or salary of proprietor, drawing 

of partners and salary of partners 

7. Rental value of property owned and oc- 

cupied 

8. Costs of additions to or alterations, exten- 

sions, improvements of, any of the assets 
of the business 

9. Jnlerest on the proprietors or partners 

capitai, including interest on reserve or 
otlier funds 

10. Losses sustained in former years 

I 1. Losses recoverable under an insurance or 
contract of indemnity 

12. Depreciation of any of the assets of the 

bu.ciness 

13. PrivaP' or personal expenses and expenses 

not incurred solely for the purpose of 

earning the profits ... 

Total ... 

Deduct— Any profits included in the account already 
charged to Indian income-tax and the interest 
on securities of the Government of India or of 
local Government declared to be income-tax 
f r(‘<‘ 

Balance 

(jnature of the person mahing the return). 

Date 193 

State here amount of salary paid to a partner and not added back 
on the ground that it is not an appropriation of profit^ ,,, Be, 
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(b) Where you do not keep your accounts on the mercantile 
accountancy or book profits system, but on a cash basis you must 
file a statement showing how you arrive at the taxable profits,. 
i.e,, showing details of the gross receipts and of the expenditure 
you propose to set against those receipts specifying separately 
salary paid to partners and deducted from gross receipts as not 
being an appropriation of profits. No deductions are permissible 
on account of — 

(/) Property owned and occupied by the owner of a business 
for the purposes of a business; 

(ii) Additions to, or alterations, extensions, or improve- 

ments of, any of the assets of the business; 

(iii) Interest on the capital of the proprietors or partners of 

the business; 

(iv) Bad debts not actually written off in the accounts; 

(v) Losses sustained in previous years; 

(vi) Reserves of any kind; 

(vii) Sums paid on account of the income-tax or super-tax 

or any tax levied by a local authority other than local 
rates or municipal taxes in respect of the portion of 
the premises used for the purpose of the business; 

(vvii) Any expenditure of the nature of charity or a present; 

(ij?) Any expenditure of the nature of capital; 

(^) Any lt)BS recoverable under an insurance or a contract of 
indemnity ; 

(wi) Depreciation of any kind other than that specified in the 
A.ct ; 

(a^ii) Drawings or salary of proprietor, drawings of partners 
and salary of partners if it be an appropriation of 
profits ; 

(xiii) Private or personal expenses of the assessee ; 

(xiv) Any expenditure of any kind which is not incurred solely 
for the purpose of earning the profits. 

If you have included any such sums in your expenditure in 
your books, you must exclude them from the expenditure permis- 
sible for the purpose of arriving at your taxable profis. 

(c) You are also required to attach a statement showing the 
sums charged in your accounts under the provisions of Section 
68K (2). 

Notb 6. — ^The income, profits or gains shall be computed after 
making allowance for any expenditure (not being in the nature 
of capital expenditure) incurred solely for the purpose of such pro- 
fession or vocation, provided that no allowance is made on account 
P. 30 
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of any of your personal expenses. Professional fees received by 
you in any part of India (wlietlier within British India or not) 
inust be included by you in your receipts. 

JSTote 7. — Income-tax chargeable on the profits of companies 
is paid by the companies, so that the dividends received by the 
shareholders represent the net amount remaining after any income- 
tax due by the company has been paid. This amount should be 
entered in column 2 of the statement. The ])r(>portionate tax will 
be added in the Income-tax Oflic.e. 

If f}i« rate of to,v o ppl irohle to pour total tnconic la less tfidu 
the rate of ta.r applicahle to the profits or fjains of the company 
at the time of the (leclarai ioiv o/ such <li calends^ you viay^ hy 
attachiny the co'uipaiiy\s certificate received with the dividends^ 
have the excess collected on your dividends from the company set 
ayainst the tax pay aide hy you on your other in coin, e instead of 
haviny to apply separately for a refund. 

Note 8. — Agricultural income from land not paying laud 
revenue or local rates to an authority in British India shotild be 
included under this head or under income from liusiness according 
t(» circumstances. 

Note 9. — Dediudions from total inc'ome can only be made for 
insurance premia in respect of insurance on your own life or on 
the life of your wife, or in respect of a contract for a deferred 
annuity on your own life or on the life of your wife. No deduc- 
tion is permissible in the case of any other form of insurance ex- 
cept in the case of Hindu undivided families where deductions are 
permissible on account of i^remia naid in respect of insurance on 
the life of any male member of the family or of his wife. The 
original receipt or the certificate of the insurance company to 
which the premium was paid must be attached to the return. 

Note 10. — {a) TTnder Head 9-A you sliould enter so much of 
llie income of your wife or minor child as arose directly or in- 
directly — 

(/) from the membership of your Avife in a firm of which 
you are a partner; 

{n) from the admission of your minor child to the benefits 
of partnership in a firm of which you are a partner; 
(///) from any assets transferred by you directly or indirectly 
to your wife otherwise than for adequate considera- 
tion or in connection Avith an agreement to live a])art; 
and 

{iv) from any assets transferred by you directly or indirectly 
to your minor child not being a married daughter. 

(b) Under this head you shoiild also enter so much of the in- 
come of any association of individual (‘onsisting of yourself and 
your wife as arises from any assets transferred by you to such 
association. 



INCOME TAX RULES 


585 


Sohednld A. 


Serial 

Name of 

Name of 

In the case 

Whether the 

Annual 

Period 

No. 

village or town 

Mohalla or 

of niunici- 

property is 

letting 

during 


where the 

Street and 

palities the 

occupied by 

value of 

, which 


property is 

number of 

I name of the 

owner or 

the 

1 the 


situated. 

property. 

; person in 

is let. 

proper- 

property 




iwhose name 


ty. 

re- 




:the property 



mained 




! stands in th 



vacant. 




! municipa 

j 


1 




registers. 



i 

1 

2 

3 

1 

! 


6 

j 6A 



, 










Deductions. 




o 

k. 

a; 

> 

Amount 

One- 

Pre- 

Interest 

Ground 

1 Land 

Col- 

Amount 

Total of 

O 

of rent 

sixth of 

miimi 

on a 

rent 

reve- 

lec- 

claimed 

columns 

actually 

the 

paid to 

mort- 

paid 

nue 

tion 

on ac- 

8 to 13A 

CC tS 

u ^ 

received 

annual 

insure 

gage or 

for 

paid 

char- 

count of 



for the 

letting 

the 

charge 

the 

for the 

ges 

property 



proper- 
ty, if 
let. 

value 

shown 

in 

column 

6. 

property 
against 
damage 
or des- 
truction 

on the 
proper- 
ty. 

pro- 

perty. 

pro- 

perty. 

paid. 

remain- 

ing 

vacant. 

1 13A 


B o 

0 « 

§ 2 
a*; 

rt xi 

1 ^ 

/ 

8 

9 

10 

11 

12 

13 


14 

15 
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FORM B. 

Forni of return of total Income of a Oompuiy. 

Income-tax year 19 -19 

Name of Company 

Its principal place of business 

Total income of the Company. 


Income, profits or gains as per profit and loss account for the year 
ended 19 . 


Rs 


As, 


Add any amount debited in the accounts in respect of — 

1. Reserve for bad debts 

2 Sums carried to reserve for provident or other funds 

3. Expenditure of the nature of charity or presents 

4. Expenditure of the nature of capital 

5. Income-tax or super-tax 

6. Rental value of property owned and occupied 

7. Cost of additions to, or alterations, extensions, improve- 

ments of, any of the assets of the business 

8. Interest on reserve or other funds 

9. Losses sustained in former years 

10. Losses recoverable under an insurance or contract of an 

indemnity 

11. Depreciation of any of the assets of the company 

12. Expenses not incurred solely for the purpose of earning 

the profits 


Totai. 


Deduct — Any profits or income included in the accounts on 
account of — 

(а) Interest (net amount) on securities taxed at source... 

(б) Interest on securities tax-free 

(c) Dividends (net amount) from companies taxed in 
British India 

*(d) Other items already taxed at source (specify details) 


Balance 


f If any other deduction is to be claimed, please give particulars thereof in 
a separate letter to be forwarded with the return. 

If the Company owns, any property not occupied for the pur- 
poses of the business, a statement in the form prevscribed in the 
Schedule overleaf should be attached with particulars of the credit 
and debit on account of such property entered in the accounts. 


Declaration. 

I, the [Secretary, etc., see section 2(12) 

of the Act] of the (name of 

company), declare that the information against each head in this 
return is correctly given as shown in the books of the Company as 
also in the accounts which have been duly audited by the auditors 
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of the Company and which have been adopted by the shareholders 
of the Company. 

Signature 

Designation 


Date 19 . 

(2) The company shall also attach to the reiurn a statement 
showing the sums charged in the accounts under the provisions 
of section 58 K (2). 

N.B , — This return must be accompanied by a copy of the ])rofit 
and loss account referred to above. 


Schedule referred to overleaf. 


Serial 

No. 


Name of vil- 
lage or town 
where the 
property is j 
situated. 


Name of Mo- 
halla or 
Street and 
number of 
property 
if any. 


In the case of 
municipalities 
the name of 
the person in 
whose name 
the property 
stands in the 
municipal re- 
gisters. 


12 3 4 


Whether 
the pro- 
perty is 
occupied 
by owner, 
or is let. 

5 

Annual 
letting 
value of 
the pro 
perty. 

6 




Period 
during 
which the 
property 
remained 
vacant. 


6A 


4) 

DEDUCTIONS. 


O 

d 43 

u 

oa 

I-® 

d <u 
d > . 
0*55 

a wii 
< 

One-sixth 
of the an- 
nual let- 
ting value 
shown in 
column 6. 

Premium 
paid to 
insure the 

1 property 

1 against 
damage or 
destruc- 
tion. 

Interest 
paid on a 
mortgage 
or charge 
on the 
property. 

Ground 
rent 
paid for 
the pro- 
perty. 

1 

Land 
revenue 
paid for 
the pro- 
perty. 

! 

Collec- 

tion 

charges 

paid. 

Amount 
claimed 
on ac- 
count 
of pro- 
perty j 
remain- 
ing va- 
cant. 

Total of columns 8 to 
ISA. 

Net amount. 

7 

8 

9 

10 

It 

12 

13 

13A 

14 

15 

1 

1 

i 

1 
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20 . The Notice of Demand under Section shall be in the 
following form: — 

INCOME-TAX 

Notice of Deninnd onder Section 29 of the Income-tax Act, 
1922. 


To 


Take notice that for the assessment year the sum 

of Rs as specified overleaf, has been determined 

to be payable by you. 

2. Whereas you have not paid the sum of ...for 

the year on the prescribed date in 

accordance with the Notice of Demand served on you on 

you are hereby informed that a penalty of Rs. 

has been imposed upon you under Section 46 (1) of Iho 

Indian Income-tax Act, 1922. 

3. You are required to pay the amount on or before the 

to Treasury Officer, 

Sub-Treasury Officer. 

Agent, Imperial Bank of India, at 

Oovernor, Reserve Bank of India, 

when you will be granted a receipt. A chalan is enclosed for the 
])urpose. 

4. If you do not pay the amount on or before the date speci- 
fied above, you will be liable under Section 46 (1) to a penalty 
whi(h may be as great as the tax due from you. 

6. You are further warned that unless the total amount due, 

including this penalty, is paid on or before 193 , 

fiiither penalty will be imposed on you (and a w\arrant of distress 
wo‘11 be issued for the recovery of the whole amount due with cost). 

6. The assessment has been made under Sub-section (4) of 
Section 23 of the Indian Income-tax Act, 1922 because you failed 
to make a return of your income under Section 22 (2) ; 

to comply with a notice under sub-section (4) of Section 22; 

to comply with a notice under sub-section (2) of Section 23 ; 
but if you were prevented by sufficient cause from making the 
return or did not receive the notice (s) aforesaid or had not a rea- 
BOliable opportunity to comply, or were prevented by sufficient 



INCOME TAX RULES 


589 


cause from complying, with the terms ot the notice (s) you may 
apply to me, within one month from the receipt of this notice, 
under Section 27, to cancel the assessment and proceed to make a 
fresli assessment. 

7. If you intend to appeal against the assessment you may 
}) resent an appeal under sub-section (1) of Seel ion 30 of tln^ Indian 
Income-tax Act, 1922, to the Appellate Assistant Commissioner of 

income-lax at within 30 days of the receipt of this 

notice, in the form prescribed under sub-section (3) of Section, 30, 
duly stamped and verified as laid dowm in that form hut no appeal 
will lie against an order under Section 46 (1) unless Ihe lax has 
been paid. 

Income-tax Officer. 

Address. 

Dated 19 

Place 

Delete inappropriate paragraphs and words. 
ASSESSMENT FORM. 

Assessment for 19 -19 under Sec. of the Income-lax Act, 1922. 


Name of assessce District or Area.... 

Status Number in General Index.... 

Address Number of Miscellaneous Record 


Amount 

Detailed sources of income. of 

income. 


Total income : — 

Salaries 

Interest on securities 
Property ^ ••• 

Business, Profession or vocation 
Other sources. (In the case of 
dividends the gross amount 
liable to tax and the tax appro- 
priate should be shown.) 

1 , 

2 . 

B* 


Tax already deducted 
or otherwise paid at 
source. 

Income- Super-tax. 
tax. 

“ I 

Rs. as. Rs as. 


Total income 
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Detailed sources of income. 

Amount 

of 

income. 

Adjustment to total income to arrive 
at total world income* (give details). 


Total World in coined ... 



Gross Inconie-tnx and super-tax chargeable on 
Total Income 

Gross income-tax and super-tax computed on 
Total World Income^ 

Average rate of income-tax : pies in the rupee 

Sums incduded in total income in res- 

pect of which income-tax is not Rs. 

payable : — 

(fl) Under section 7 (1) or on ac- 
count of a Provident Fund 
to wliich the Provident 
Funds Act, 1925, applies. 

(h) On account of recognised Pro- 
vident and Super-annuation 
FundsS. 

(c) On account of Insurance 

Premia. 

(d) Share from association of per- 
sons or from an unr<‘gistered 
firm tlie profits of which have 

been assessed to Income-tax. 

(c) Interest from tax-free securi- 
ties of the Central Govern- 
ment or of a Provincial Gov- ' 
eminent. 

Total amount upon which relief is due 
and income-tax thereon. 

Deduct income-tax and super-tax deducted or 
otherwise paid at source as above 

Deduct income-tax relief 

Net amount of income-tax and super-tax 
pay able 2 
refundable^ 

Penalties under sections 25 (2), 28, 44E, 44F 
and 46 (1)2 




i 


Tax already deducted 
or otherwise paid at 
source. 



TOTAL SUM (IN FIGUKES AS WELL AS IN WORDS). 

Rs, as. (figures) ; Rupees annas (words). 

Date 

(1) To be completed in the case of non-residents only. 

(2) Delete inappropriate words or figures. 
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21. An appeal under seoiion 30 shall, in the case of an ap- 
peal against a refusal of an Income-tax Officer io make a fresh 
assessment under section 27, be in Form A; in the case of an ap- 
peal against an order of an Income-tax Officer under section 25(2) 
in Form C; in the case of an appeal against the order of an In- 
come-tax Officer under seciioi\ 25-A in Form 0 (1); in ihe case of 
an appeal against an order of an Income-tax Officer under section 
2H in Foruj D; in the' case of an appeal against a refusal of an 
Income-tax Officer <o rcgisler a firm under section 2C)()-A in Form 
1)-1 ; in the case of an appeal against an order td an Income-tax 
Officer under section 23- A in Form F ; in the case of an appeal 
against an order of an Income-tax Officer under section 26 (2) in 
Form G; in tlie case of an appeal against an order of an Income- 
tax Officer under section 44E (tf) or 44F (5) in Form K; in the 
casc'of an appeal against an order of an Income-tax Officer under 
section 40 (7) in Form I; in the case of an appeal against an order 
under sections 48, 49 or 49F refusing to grant a refund in Form I 
and in other cases in Form B. 

F07?M a. 

Font} of Appeal ar/aitisf an order ref using to re-open an 
assessjnrn t under section 27 . 


To 


The Appedlate Assistant Commissioner of 

The day of 19 

The petition of of post 

office. District sheweth as follows: — 

1. Under the Indian In(‘oine-tax Act, 1922, your petitioner's 

— been computed at Es. for the year 

commencing 1st day of April 19 

2. Your petitioner was prevented by sufficient cause from 
making the return required by section 22 (2) or did not receive 
the notice issued under sub-section (4) of section 22, or vsub-section 
(2) of section 23, or had not a reasonable opportunity to comply 
or was prevented by sufficient cause from complying with the 
terms of the notice under siih-section (4) of section 22 or sub-section 
(2) of section 23, as more particularly specified in the statement 
attached . 

3. Your petitioner therefore presented a petition to the 

Income-tax Officer under section 27, requesting him to cancel the 
assessment. This petition, the Income-tax Officer, by his order 
dated of which a copy is attached, has 

rejected. 

• F. 31 
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4. Your petitioner therefore requests that the order of the 
Income-tax Officer may be set aside and that he may be directed 
to make a fresh assessment in accordance with the law. 

Signed. 


Statement of Face’s. 

Form of Verification. 

I, , the petitioner, named in the above 

petition, do declare that what is stated therein and in the above 
statement of facts is true to the best of my informaton and belief. 

Signed • 


Form B. 

Fonn of Appeal against Assessment to Income-tax. 

To 

The Appellate Assistant Commissioner of 

The day of 19 

The petition of of 

post office, District Sheweth as follows: — 

1. Under the Indian Income-tax Act, 1922, for the year 
commencing the Ist day of April 19 ; 

your petitioner’s total income has been assessed at 

your petitioner’s total world income has been assessed at 

the amount of tax payable by your petitioner has been deter- 
mined at 

the amount of loss incurred by your peititoner has been com- 
puted at ••• 

your petitioner has been granted a refund of 

The no ti ce of de mand 
Intimatio n of the amount of l oss 
Intimation of the order of refund 

attached hereto, was served upon your petitioner on 

3. During the previous year ending your peti- 
tioner’s total t ax works ou t at 

total inco me was 

total world income w a s 

loss amounted to 

refund allowable to your petitioner was 

and that during the said previous year your petitioner 

had other income. 
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4. Your petitioner has made a return of his income to thO 

Income-tax Officer under Section 22, sub-section 

(l)/(2) of the Act and has complied with all the terms of the notice 
served on him by the Income-tax Officer under Section 23 (2) and 
/ or [Section 22 (4)]. 


5. Your petitioner therefore prays that 
he may be assessed accordingly. 

he may be declar ed not to be c harg eable under the Ac t. 

his loss may be determined at 

he may be granted a refund of 


Signed. 


Gbounds of Apffal. 

Forrn of Verification. 

I, , the petitioner, named in the 

above petition, do declare tliat what is stated therein is true to the 
best of my information and belief. 

Signed. 


Form C. 

Form of Appeal against an order under Section 25 (2) 

To 

The Appellate Assistant Commissioner of ’ Income-tax, 

The day of 19 

The petition of of post 

office, District sheweth as follows: — 

1. Under Section 25 (2) of the Indian Income-tax Act, 1922, 

a penalty of Rs. has been imposed on your petitioner. 

The notice of demand attached hereto was served upon him on. 

2. Your petitioner was prevented by sufficient cause as more 
particularly explained below from giving notice within the time 
prescribed by Section 25 (2) to the Income-tax Officer of the dis- 
continuance of his business, profession or vocation. 

3. Your petitioner therefore requests that the order of the 

Income-tax Officer imposing a penalty of Rs. upon 

your petitioner may be set aside. 


Signed. 
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Statement of Faots. 

Forin of Venflcation. 

1, - , the ])etiti()ner, named in the 

above petition, do declare that what is stated therein and in the 
above statement of facds is true to the l)est of my information and 
belief. 

Signed, 


Fokm C (1). 

Form of Appeal against an order under Section 26 - A, 

To 

The Appellate Assistant Coniniissioner of Income-tax, 

The day of 19 

The X)etition of of post office, 

Distri(d slieweth as follows: 

Under Section 26- A of the Indian Income-tax Act, 1922, 
your petitioner / petitioners who belonged io a Hindu Family, 
hitherto assessed as undivided, claimed before the Income-tax 
Officer, at the time of assessment that a parti- 

tion had taken place among the members of the family and that 
the joint-family property had been partitioned among the various 
members (or group of members) in definite portions and prayed 
that an order might be ])avssed to this effect as laid down in Sec- 
tion 26-A (7) and that an assessment be levied as laid down in 
Section 25- A (2). 

2, By his order, dated tlie a copy of whicli 

is herewith attadied, the Income-lax Officer has refused to pass 
the order refetred to above and make assessments accordingly as 
laid down in Section 25- A (2). Your petitioner / petitioners 
therefore request(8) that the Income-tax Officer may be directed to 
pass such an order under Section 25-A (7) and to levy an assess- 
ment as laid down in Section 25-A (2). 

Signed. 


Grounds of Awfat.. 

Form of Verification, 

I /We ^ , the i)etitioner/ petitioners, 

named in the above petition, do hereby declare that what is stated 
therein is true to the best of my /our information and belief. 

Signed. 
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Form D. 

Form of Airpeal to the Appellate Asiiljfta^it Commissioner 
against an. order under SeeUon 2S. 

The Appellate Assistant Conunissioner of Ineoine-tax, 

The day of 

The petition of of post office, 

, District, sheweth as follows: — 

1. Under Section 28 of the Indian Income-tax Act, 1922, a 

penalty of Rs. has been imposed on your peti- 

tioner by the Inc.ome-tax Officer. The notice of demand attached 
hereto was received by your petitioner on 

2. Your petitioner had reasonable cause tor not furnishing 
the return of his total income which he was required to furnish 
under sub-section (!) or sub-section (2) of. Section 22 or Section 
24, or for not furnishing it within the time allowed and 
in the manner required by such notice. 

Your petitioner had reasonable cause for not complying with 
the notice under sub-se(‘tion {4) of Section 22 or sub-section {2) of 
Section 23. 

Your peli1i( rier did not conceal the particulars of his income 
or deliberately furnish inaccurate ]>articular8 of such incoane. 

3. For the reasons given in the grounds of appeal your peti- 
tioner therefore prays that the order of the Income-tax Officer may 
be set aside. 

Signed, 

Gkouxus of Aitfau. 

Form, of V erifi cation. 

I, , the petitioner, named in the e 

petition, do deedare that what is stated therein is true to the best 
of my information and belief. 

Signed, 


Form D-1 

Form of appeal agairist an order refusing to register a firm 
under Section 26- A, 


To 

The Appellate Assistant Commissioner of 
The day of 19 

The petition of of post office, 

District sheweth as follows; 
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Under Section 26-A of the Indian Income-tax Act, 1922, your 
petitioner applied to the Income-tax OflScer 

for the registration of the firm 

By his order, dated the a copy of which is 

herewith attached, and of which the information was received by 
your petitioner on the Income-tax Officer 

has refused to register tlie said firm. 

Your petitioner therefore requests that the order of the 
Income-tax Officer may be set aside and that he may be directed 
to register the firm. 

Signed. 


Grounds of Affeaj.. 

Form, of V eri fixation. 

I, , the petitioner, named in the above 

petition do hereby declare that what is stated therein is true to 
the best of my information and belief. 

Signed. 


Form F. 


Form of appeal against an order under Section 23- A. 

To 


The Appellate Assistant Commissioner, 
The day of 

The petition of of 

District slieweth as follows: 


19 . 

post office 


1. The Income-tax Officer of with tlie approval 

of the Inspecting Assistant Commissioner of 

lias passed an order dated (of which 

a (‘opy is attached) under sub-section (1) of 8e(‘tion 23-A of the 
Indian Income-tax Act, 1922 that the undistributed portion of the 
assessable income of the company for the year as computed for 
income-tax purposes shall be deemed to have been distributed as 
dividends amongst the shareholders as at the date of the general 
meeting held on 


2. Your petilioiier being of opinion, on tlie grounds set out 
below, that the order of the Income-tax Officer should not have 
been passed prays that the said order may be set aside. 


Signed. 
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Statemkmt oe Grounds or Arreal. 

Fowl of Yerificdtion. 

1, , ilie pt titioiier, luaued iu llie above 

petiiioii, do dtrlare iliai wliat in >iaied iheieiii and in the state- 
ment of grounds of appeal is true <o the best of my information 
and belief. 

Signed. 


Form G. 

Form of Appeal against an order under proviso to syh~ 
section (2) of Section 26. 

To 


The A])i)ellate Assistant Commissioner, 

The day of 19 

The petition of of 

post office, District sheweth 

as follows : — 

1. Under the proviso to sub-section (2) of Section 26 of the 

Indian Income-tax Act, 1922, your petitioner has been held liable 
in respect of the tax of Rs. The Notice of Demand 

attached hereto was served upon him on 

2. As will be seen from the grounds of appeal attached here- 
to this tax should be recovered from whom your 

petitioner has succeeded. 

3. Your petitioner therefore requests that the order of the 

Income-tax Officer imposing tax of Es. upon 

your petitioner be set aside. 

Signed. 


Grounds of arreai . 

Form of V erifi cation. 

I, , the petitioner, named in the above peti- 

tion, do declare that what is stated therein and in the above grounds 
of appeal is true to the btst of my information and belief. 

Signed. 


To 


Form H. 

Form of Appeal against an Order vnder Section 
44^E (6) or 44-F (J). 

The Appellate Assistant Commissioner, 

The day of 19 

Th^ petition of of post office, 
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District shewetli as follows: — 

1. Under Section 44-E (6)/44-F (5) a (further) penalty of 

Bs. has been imposed on your ])etilioner by the 

Income-tax Officer The notice of Demand 

attached lierelo was served upon him on 

2. As will he seen from Ihe prounds of a])]H'al attached luueto 
your petitioner had reasonable ex(*U8e tor failure 

to comply wit li the trot ice of 
to furnivsh statement of particulars retpiired by 
the Income-tax Officer. 

3. Your petitioner therefore requests that the order of the 
Income-tax Officer imposing a (further) ])eiia]ty of Bs. 

upon your petitioner may be set asid(\ 

f>igri ed . 


Grounds of aiu^fat,. 

Form of Verification. 

I, , the petitioner, named in the above 

petition, do declare that what is stated therein and in the above 
grounds of appeal is true to the best of my information and belief. 

Signed. 

Form I. 

Form of Appeal against an order render Section 64 (1) 

To 

The Appellate Assistant Commisvsioner, 

The day of 19 . 

The petition of of post office, 

District shewetli as follows: — 

1. Under sub-section (1) of Section 46 of the Indian Income- 

tax Act, 1922 a (further) penalty of Es. , has 

been imposed on your petitioner. The notice of demand attached 
hereto was served on him on 

2. As will be seen from the grounds of appeal your petitioner 
had no intention to default. 

3. The tax due in respect of the assessnieni for the assess- 
ment year has already been paid. 

4. Your petitioner therefore requests that the order of the 

Income-tax Officer imposing a penalty of Es. upon 

your petitioner may be set aside. 


Signed. 
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Grounds of Appeal. 

Form of verification, 

I, , the petitioner, named in the above 

petition, do declare that what is stated therein and in the above 
grounds of appeal is true to the best of my information and belief* 

Signed, 


Form J. 

Form of Appeal against an order refusing to grant a refund 
under Sections 48, 49 or 49-F , 


To 


The Appellate Assistant Commissioner of 
The day of 19 . 

The petition of of post office, 

District shewetli as follow^s : — 


Your petitioner applied to the Income-tax Officer for a refund 

under Sections 48, 49 or 49-F of the Indian Income-tax, Act, 1922, 

of Es. . The Income-tax Officer has by his 

order dated the of which a copy is 

ij 1 j rejected the application r .. n i 

attached j — i — 5 — • intimation ot this order was 

granted a refund of only R«. 

received by your petitioner on 

A'our petitioner therefore requests that the order of the 
Income-tax Officer may be set aside and the refund asked for may 
be granted. 

Signed, 


Grounds of appeai.. 

Form of V erification. 

I, , the petitioner named in the above peti- 

tion do declare that wdiat is stated therein is true to the best of my 
information and belief. 

Signed, 

22. An appeal under Section 32 (2) shall in the case of an 
appeal against an order of an Appellate Assistant Commissionet 
under Section 38 be in Form E, 

F. 33 
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Form E. 

To 

The Commissioner of Income-tax, 

The day of 19 

The petition of sheweth as follows: — 

1. Under Section 31 (3) of the Indian Income-ta^: Act, 1922, 

tlie Appellate Assistant Commissioner of lias 

increased the ^ j)ayah]e by your petitioner from Rs. 

to Bs. 

2. Your ])etitioner prays that the enhancement may be set 

aside or red U(*(‘d to Es. for the reasons stated below. 

Signed, 


Grounds of apfeai.. 

Form of Vorification* 

I, , the petitioner, named in the above 

petition, do declare that what is stated therein is true to the best 
of my informaion and belief. 

Signed, 

22mK — [(Emitted, hy Notification No. 35 of 1939'\. 

23. (1) In the case of income which is partially agricultural 

income as defined in Section 2 and partially income chargeable to 
income-tax under the bead ‘Business’, in determining that part 
which is chargeable to income-tax the market value of any agri- 
cultural produce which has been raised by the assessee or received 
by him as rent in kind and which has been utilized as raw material 
in such business or tlie sale receipts of which are included in the 
accounts of the business shall be deducted, and no further deduc- 
tion shall be made in respect of any expenditure incurred by the 
assessee as a cultivator or receiver of rent in kind. 

(2) For the purposes of sub-rule (1) “ market value ” shall be 
deemed to be: — 

{d) Where agricultural produce is originally sold in the 
market in its raw state, or after application to it of any process 
ordinarily c^mployed by a cultivator or receiver of rent in kind to 
render it fii to be taken to market, the value calculated according 
to the average price at which it has been so sold during the year 
previous to that in which the assessment is made. 

(b) where agricultural produce is not ordinarily sold in the 
market in its raw state, the aggregate of — 

(1) the expenses of cultivation; 
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(2) the land revenue or rent paid for the area in which it 
was grown; and 

(3) such amount as tlie Income-tax Officer finds, having re- 
gard to all the circumstancen in eacJi case, to represent a reasonable 
rate of profit on the sale of the produce in question as agricultural 
produce. 

24. Income derived from the sale of tea grown and manu- 
factured by the seller in British India shall be computed as if it 
were income derived from business, and 40 per cent, of such in- 
come shall be deemed to be income, profits and gains liable to tax: 

Provided that in computing such income an allowance shall 
be made in respect of the cost of planting bushes in replacement 
of bushes that have died or become permanently useless in an area 
already planted, unless such area has previously been abandoned. 

25 to 32. [Omitted by Notification No, 20 of 19ot)\. 

33. In any case in which the Income-tax Officer is of opinion 
that the actual amount of the income, profits or gains accruing or 
arising to any person residing out of British India whether directly 
or indirectly through or from any business connection in British 
India [or through or from any property in British India, or 
through or from any money lent at intere^^t and brought into British 
India in cash or in kind] cannot be ascertained, the amount o-f 
such income, profits or gains for the purposes of assessment to 
income-tax may be calculated on such percentage of the turnover 
so accruing or arising as the Income-tax Officer may consider to 
be reasonable, or on an amount which bears the same proportion 
to the total profits of the business of such person (such profits being 
computed in accordance with the provisions of the Indian Income- 
tax Act) as the receipts so accruing or arising bear to the total 
receipts of the business, or in such other manner as the Income- 
tax Officer may deem suitable. 

34. The profits derived from any l)usine8s carried on in the 
manner referred to in Section 42 {2) of the Act may be determined 
for the purposes of assessment to income-tax according to the 
preceding rule. 

88. [Omitted by Notification No. 20 of 1939], 

36. In the case of a person residing in British India, an 
application for a refund of tax under Section 48 of the Act shall 
be made in the following form: — 

Application for refund of income-taa> superd^ix 

I, of do hereby declare that my total income 

computed in accordance with the provisions of the Indian income- 

tax Act, XI of 1922, during the year ending on being the 

previous year for the assessment for the year ending on the Slst 
March 19 , amounted to Es that the total income-tax 
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and super-tax chargeable in respect of such total income is Bs * 

and that the total amount of income-tax and super-tax paid, 

or treated as paid under sub-section (5) of Section 18, is Bs 

I therefore pray for a refund of Bs 

Signature. 


1 hereby declare that 1 


resident and ordinarily resident . 
^'^Vesident but not ordinarily resident 


British India, and that what is stated in this application is correct. 
Dated 19 . 


Delete wliitdiever deseriplion is iiuiiipropiiate. 

Signature. 


36.A — {a) In the case of a person not resident in British India, 
an application for a refund of tax under Section 48 of the Act 
shall be made in the following form: — 

Application for refund of i?icofiie-ta,v super-ta,r 

1 of residing at in (country) 

do hereby state that my total income and total world income com- 
puted in accordance with the provisions of the Indian Income- 

tax Act, 1922 (XI of 1922), during the year ending on being 

the previous year for tlie assessment for the year ending on thei 

dlst march 19 , amounted to Bs and Bs respectively; 

that the total income-tax and super-tax chargeable in respect of 
such total income is Bs and that the total amount of in- 

come-tax and super-tax paid, or treated as paid under sub-section 
( 5 ) of Section 18, is Es 

I therefore pray for a refund of Bs 

Signature. 


I hereby declare that I am a British subject (See note 2) /sub- 
ject of State being a State in India or Burma 

(See note 3). I also declare that what is stated in this application 
IS correct. 

Dated 19 . 

Signature. 


Sworn before me (Name). 

Designation Signature at on 

Seal. 

Note 1. — ^The above declaration shall be sworn \a) before a 
Justice of the Peace, a Notary Public or Commissioner of Oaths 
if the applicant for refund resides in any part of His Majesty^s 
Dominions outside British India, (h) before a Ma^strate or other 
official of the State or a Political t^cer if he resides in a State in 
India, (c) before a British Ounsul if he resides elsewhere. 
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Note 2. — “British subjert” means a person who is a natural- 
born British subject, or a person to whom a certificate of naturali- 
zation has been granted. 

Note d. — If the applicant is neither a British subject nor a 
subject of a State in India or in Burma he should delete the first 
sentence in the above verification. 

(h) An application for sucli a refund from a person not resi- 
dejit ill l^uilisli India \vh(» has niaile a similar a])plicaiion as a 
non-rosideni in the jireceding year shall, unless the Income-tax 
Officer directs in any ])articular case tliat Ihe a])plication be made 
in the form prescribed in sub-rule {(i), be made in tlie following 
form : — 


Applicotton for refund af mcome-tdo’ super-tow 

1, of residing at in 

(country) do liereby state that my total income and total world in- 
come computed in ac(M)rdance with the provisions of tlie Indian 
Income-tax Act, 1922 (XI of 1922), during the year ending on 

being the previous year for the ass.essment for the 

year ending on the 31st March 19 , amount to Rs 

and Rs respectively; that the total income-tax and 

super-tax chargeable in resjiect of such total income is Rs.... 

and that the total amount of income-tax and super-tax paid or 
treated as paid under sub-section (5) of Section 18 is Rb 

I therefore pray for a refund of Rs 

Signature. 

I hereby declare that I am a British subject (see note 1) /sub- 
ject of State being a State in India or Burma (see 

note 2). I also declare that what is stated in this application is 
correct and that I duly applied for a similar refund as a non- 
resident last year. 

Dated 19 . 

Signature. 

Note. 1. — “British subject^^ means a person who is a natural- 
born British subject, or a person to whom a certificate of naturali- 
zation has been granted. 

Note 2. — If the applicant is neither a British subject nor a 
subjject of a State in India or in Burma he should delete the first 
sentence in the above verification. 

37, The application under Rule 36 shall be accompanied by 
a return of total income and under Rule 36-A by a return of total 
income and total world income in the form prescribed under Sec- 
tion 22 unless the applicant has already made such a return to the 
Income-tax Officer. 
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87A. [Omitted by Notijication No, 36 of 1939], 

88. Where any the total income of a person making 

an application under Section 48 for refund of income-tax or super- 
tax (or both) consists of dividends from companies, or income from 
which income-tax or super-tax (or both) has been deducted under 
the provisions of Section 18, the application shall be accompanied 
by the certificates prescribed under Section 18 (9) or under Section 
20 as the case may be. 

89. The application under Kule 36 or Rule 36-A shall be 
made as follows: — 

(a) If the applicant is resident in British India, to the In- 
come-tax Officer of the District in which the applicant is charge- 
able directly to income-tax, or if he is not chargeable directly, to 
the Income-tax Officer of the district in which he ordinarily 
resides ; 

(b) If the applicant is resident outside British India, to the 
Income-tax Officer appointed by the Central Board of Revenue. 

39.A. [Omitted by Notijication No. 36 of 1939,] 

M. An application for refund of income-tax under Section 
49 of the Act shall be made in the following form: — 

Application for relief from double income-tax under Section 
49 of the Indian Income-tax Act, 1922, 

I, of , do hereby 

state that I have paid (or under the provisions of Section 49B of 
the Act must be deemed to have paid) United Kingdom income- 
tax and super-tax amounting to £ for the year ending 

19 , on an income of £ and that Indian income-tax / in- 
come-tax and super-tax of Rs. has also been paid (or 

under the provisions of Section 49B of the Act must be deemed to 
have been i)aid) on the same income/ income from the same 
source amounting to Rs. . I have obtained relief under the 
provisions of Section 27 of the Finance Act, 1920, at the rate of 
in accordance with the attached certificate from His 
Majesty^s Inspector of Taxes. 

I now pray for a further relief at the rate of 
amounting to Ris. under Section 49 of the Indian Inc ome-tax 
x\ct, 1922, to which I am entitled. My income from all sources 
to which this Act applies during the ^‘previous year” ending on 
the 19 , amounted to Rs. 

only — see Return of income attached / already submitted. 

Signature. 

I hereby declare that what is stated herein is correct. 

Signature. 


Dated 


19 
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40-A. An application for refund of income-tax under the 
India and Burma (Income-tax Relief) Order, 1936, shall be made 
in the following form : — 

Application for relief from dovhle j triple income-tax under 

the India, and Burma {Income-tax Belief) Order, 1936. 

I of do 

hereby state that I have paid Burma 

Income-tax /income-tax and super-tax amounting to RvS 

Burma Income-tax /income-tax and super-tax and United King- 
dom income-tax /income-tax and super-tax amounting to lls. 

and £ respectively for the year March, 

Rs 

19 on an iruumie of , 7 ^^ 3 - 7 : v i nnd that Indian 

Rs. and £ respectivt-ly 

income-tax / income-tax and super-tax of Rs. has also been paid 
on the same income /part of the same income amounting to Rs. 

I am therefore entitled to relief under the provisions of the India 
and Burma (Income-tax Relief) Order, 1936 at the rate of 
(I have obtaiTUMl relief under provisions of Section 27 of the 
Finance Act, 1920 at the rate of in accordance with the 

attached certificate from His Majesty’s Insi)ector of Taxes). 

I now pray for relief amounting to Rs. under the 

India and Burma (Income-tax Relief) Order, 1936. My income 
from all sources to which the Indian Income-tax Act, 1922, applies 
during the previous year ending on the 19 , amounted 

to Rs. only — See return of income attached / already 

submitted. I attach the official receipt of the Burma income-tax 
paid and the notice of assessment, showing tlie basis on which the 
liability has been computed as also copies of the appellate order 
of the Assistant Commissioner and or the Order on revision by 
the Commissioner. 

Signature. 

I hereby declare that what is stated herein is correct. I 
further declare that as regards my Burma assessment, T have no 
intention to appeal to the Assistant Commissioner or to approach 
the Commissioner to revise it. 

Signature. 

Dated 19 . 

M-B. An appeal under the India and Burma (Income-tax 
Relief) Order, 1936, shall be in the following form: — 

Form of avpead against an order refusing to grant a refund under 
the India and Burma (Income-tax Relief) Order ^ 1936. 

To 

The Appellate Assistant Commissioner of 
Th^ day of 19 
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The petition of of post office, 

District sheweth as follows : — 

Your petitioner applied to the Income-tax Officer for a 
refund under tlie India and Burma (Income-tax Belief) Otder, 
1936, of Es. . The Income-tax Officer has by his order 

dated the of which a copy is attached 

rejected the application / j^ranted a refund of only Bs. 

Intimation of this order was received by your petitioner on 

Your petitioner therefore requests that the order of the Income- 
tax Officer may be set aside and the refund asked for may be 
granted. 

Signed 


Grounds of Appeal. 

Form of Verification. 

I, , the petitioner named in the above peti- 

tion do declare that what is stated therein is true to the best of 
my information and belief. 


Signed. 

41. The application under Buies 36, 36A or Buie 40 may 
he presented by the applicant in person or through a duly author- 
ized agent or may be sent by post. 

42. A return shall be furnished by the principal officer of 
a company under Section 19A in respect of a dividend or aggre- 
gate dividends if the amount thereof exceeds one rupee in the 
rase of a shareholder which is a company and in respect of a 
dividend or aggregate dividends if the amount thereof exceeds 
Bs. &,000 in the case of any other shareholder. 

42-A. A return shall be furnished by the person responsible 
for paying interest not being interest on securities in respect of 
amounts of interest or aggregate interest exceeding Bs. 400. 

43. The return by the principal officer of a Company under 
Section 19-A shall be in the following form and shall be delivered 
to the Income-tax Officer who assesses the company: 

Jietnrn vnder Section 19-A of the Indian Incoime^tax Act, 1922, 
for the year 1st April, 19 . to 31st Morch, 19 

Name of Company 

Address of Company 
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(1) Resident Shareholders /Non-Resident Shareholders. 


Serial 

number. 

Name of shareholder. 

Address 

of 

Date of 
declaration 

(2) Amount of 
dividends. 



shareholder 

of dividends. 

Net. 

Gross 

1 

2 

3 

4 

5 

6 





Rs. 

Rs. 


1, the principal officer of the Company, 

hereby certify that the above statement contains a complete list 
of 


(1) the resident /non-resident shareholders which are com- 

panies and to wliom a dividend was distributed in Ihe period from 
the Ist April, 19 , to the 3Ist March, 19 , and 

(2) other resident /non-resident shareholders 

of the Company to whom a dividend or aj^'^regate dividends 
exceeding Rs, 5, ()()() w^as or were distributed in the period fro-m 
the 1st April, 19 to the 31st March, 19 

Signature. 

Dated ]0 . 

Note 1. — Separaie forms sliould be used for resident and non- 
resident shareholders. 

Note 2. — Where dividends are issued ‘‘ free of income-tax 
the figure to be entered in column 5, is the sum actually paid, and 
the figure to be entered in column 6 is the aggregate of the sum 
so paid and the amount of income-tax payable by the Company 
in respect of the dividends. 

43-A. The return under Section 20-A shall be in the following 
form and shall be delivered to the Income-tax Officer in whose 
jurisdiction the person responsible for paying interests resides: — 

Return under Section 20-A of the Indian Income-tax Act, 1922 y 
for the year 1st April, 19 to 31st March, 19 


Name of payer. 
Address of payer. 


Serial No. 

Name of payee. 

i 

Address 

of 

payee. 

Date 

of 

payment. 

Amount 

of 

interest 
or aggre- 
. Rate 
interest. 
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I hereby certify that the above statement contains a complete 
list of persons to whom interest or agp^regate interest exceeding 
Re. 400 was paid during the period Ist April, 19 to 31st 

March, 19 

Signature. 


Dated 19 

The folhnving bodies are recognised by the Central 
Hoard of Eevenue as associations of accountants for Ihc pur])oses 
of clause (iii) of sub-section (2) of Section Cl of the Indian 
Income-tax Act, 1922: — 

1. The Institute of Chartered Ac(‘ountants in England and 

Wales ; 

2. The Society of Accountants in Edinburgh; 

3. The Institute of Ac^'ountants and Actuaries in Glasgow; 

4. The Society of A(‘(‘ountants in Aberdeen; 

5. The Institute of Chartered Accountants in Ireland; 

6. The Society of Incorporated A(‘coun1ants and Auditors, 

London. 

45 . The following accountancy examinations are recognised 
by the Central Board of Eevenue for the ])urpose of sub-clause (b) 
of clause (iv) of sub-section (2), of Section (il of the Indian 
Income-tax Act, 1922: — 

1. Government Diploma in accountancy examination con- 

ducted by the Accountancy Diploma Board, Bombay; 

2. Diploma in (Commerce isvsiied under the authority of 

the Provincial Governments in Madras, Bengal, Pun- 
jab and Delhi ; 

3. The First Examination conducted by the Central 

Government under the Auditor’s Certificate Eules, 
1932. 

4. Kixaminations conducted by the Association of Certified 

and Cor})orate Accountants, Tiondon. 

46 . The following educational qualifications are prescribed 
by the Central Board nf Eevenue for the purposes of sub clause (c) 
of clause (iv) of sub-section (2) of Section G1 of the Indian Income- 
tax Act, 1922: — 

A degree in Commerce, Law, Economics or Banking including 
Higher Auditing conferred by any of the following Universities: — 

I. Induin Universities . — Any Indian University incorporat- 
ed by any law for the time being in force. 

II. Eangoou UniTersity. 
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III. English and Welsh Universities. — ^The Universities of 
Birmingham, Bristol, Cambridge, Durham, Leeds, Liverpool, 
London, Manchester, Oxford, Beading, Sheffield and Wales. 

IV. Scottish Univer.^tPies. — The Universities of Aberdeen, 
Edinburgh, Glasgow and St. Andrews. 

V. Irish Universities. — ^Tlie Universities of Dublin (Trinity 
College) and the Queen's University, Belfast. 

FINANCE DEPARTMENT (CENTEAL REVENUES), 

Notification No. *9, dated the Idth March, 1930. 

In exercise of the powers conferred by Chapter IX-A of tlie 
Indian Income-tax Act, 1922 (XI of 1922), the Go\ternor-General 
in Council is jdeased to make the following rules, the same having 
been previously publislied as required by sub-section (1) of Section 
58-L read with sub-seed ion (4) of Section 59 of the said Act: — > 

1. These rules may be called the Indian Income-tax (Pro- 
vident Funds Relief) Rules. 

2 . In these rules, “ section " means a section of the Indian 
Income-tax Act, 1922 (XI of 1922). 

3. The contributions made by emiiloyees after the date of 
recognition of a provident fund and the interest on the accumulated 
balances of such contriliutions shall be wholly invested in securities 
of tlie nature specified in edauses {a), (h), (c), (d) or (e) of Section 
20 of the Indian Trusts Act, 1882, and payable both in respect of 
capital and of interest in British India. 

(1) Withdrawals by employees sliall not be allowed by the 
trustees except on special grounds in the following circumstances 
or circumstances of a vsimilar nature — 

(a) to pay expenses incurred in connection with the illness of 
a subscriber or a member of his family; 

(h) to pay for the passage over the sea of a subscriber or any 
member of his family; 

(c) to pay expenses in connection with marriages, funerals or 
ceremonies which by the religion of the subscriber it is incum- 
bent ui)on him to perform and in connection wdth which it is obli- 
gatory that expenditure should be incurred; 

(d) to meet the expenditure on building or purchasing a 
house or a site for a house provided that such house or site is 
assigned to the trustees of the fund; 

(e) to pay premia on policies of insurance on the life of the 
subscriber or of his wife provided that the policy is assigned to 
the trustees of the fund and that the receipts granted by the insur- 
ance company for the premia are from time to time handed over 
to the trustees for inspection by the Income-tax Officer. 

(2) For the purpose of sub-rule (1) Family " means any of 
the following persons who reside with and are wholly dependent 
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on the employee, namely — the employee's wife, legitimate 
children, step-children, parents, sisters and minor brothers. 

(3) No such withdrawal shall exceed (1) the pay of the em- 
ployee for three months, or, in the case of a withdrawal for the 
purpose specified in clause (d) of sub-rule (1) six months at the 
time when the advance is f^ranted, or (2) the total of the accumu- 
lation of exempted contributions and exempted interest contain- 
ed in the balance to the credit of the employee whhdiever is less. 

(4) A second withdrawal shall not be permitted until the sum 
first withdrawn has been fully repaid. 

6. (1) Where a withdrawal is allowed for a purpose specified 

in clause {d) or clause {e) of sub-rule (1) of rule the amount with- 
drawn need not be rei)aid. 

{2) Where a withdrawal is allowed for any other ])urpose the 
amount withdrawn shall be repaid in not more than twenty-four 
equal monthlj^ instalments and shall bear interest in accordance 
with rule 6 and no further withdrawal shall be permitted \mtil re- 
payment has been effected in full. 

6 . In resi)ect of withdrawals which are repaid in not more 
than 12 monthly instalments, an additional instalment of 4 per 
cent, of the amount withdrawn shall be paid on account of inter- 
est; and in respect of withdraw^als whicdi are repaid in more than 
12 monthly instalments, two such instalments of 4 per cent, of the 
amount withdrawn shall be paid on account of interest : 

Provided, how^ever, that at the divseretion of the Trustees of 
the Fund, interest may be recovered on the amount withdrawn or 
tlie balance thereof outstanding* from time to time at 1 per cent, 
above the rate which is payable for the time being on the balance 
in the fund at the credit of the member. 

7. The employer shall deduct sucli instalments from the em- 
ployee’s salary, and pay them to the Trustees. The deductions 
shall commence from the second monthly payment made after the 
withdrawal or in the case of an employee on leave without pay 
from the second monthly payment made after his return to duty. 

8 . In case of default of repayment of instalments under 
rules 6 and 7, the Commissioner of Income-tax may at his discre- 
tion order that the amount of the withdrawal or the amount out- 
standing shall be added to the total income of the employee for the 
year in which the default occurs and the Income-tax (Hficer shall 
assess the employee accordingly. 

9 . Notwithstanding anything contained in rules 4 to 8, it 
shall be open to the trustees of a recognised provident fund to 
permit the withdrawal of ninety per cent, of the amount standing 
at the credit of an employee if the employee takes leave prepara- 
tory to retirement, provided that if he rejoins duty on the expiry of 
his leave he shall refund the amount drawn together with interest 
at the rate allowed by the fund. 
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9-A. Where the aecounta of a recognised provident fund are 
kept outside British India, certified copies of the accounts shall be 
supplied not later than the 15th June in each year to a local repre- 
sentative of the employer in British India : 

Pj'ovided that tlie Income-tax Officer may in any year appoint 
a date later tlian the 15th June as th(‘ date by which the certified 
copies shall he supplied. 

10. (1) All apjdication for recognition sliall be made by the 

employer maintainiifg the fund for which recognition is sought 
and shall be accompanied by the following documents: — 

{a) the trust deed if any in original with one copy thereof, 
tlie latter to lie retained by the ( 'Oinmissioner, and 
{h) the rules of the fund : 

Provided that if the original of the trust deed (cannot conve- 
niently' be jiroduced, it shall be o])en to the Oommissioner of 
Income-tax to accept in lieu of the original a copy certified eitlier 
by a Magistrate or in any manlier specified in rule 7 of the Indian 
Companies Pules, 1914, in which case an additional (*opy shall he 
fiirnislied for reienlion by the Commissioner. 

{2) The application shall be submitted through the Income- 
tax Officer of tho area in which the accounts of the funds are kept, 
or, if the accounts are ke})t outside India, through the Income- 
tax Officer of the area in which the local headqnarterfi of the 
employer are situate. 

{3) The application shall contain the following informa- 
tion : — 

{(i) !Name of employer and address, his business, profession, 
etc., also his principal place of business. 

{h) Number of employees suhscrihing to the fund — 

(/) in British India ; 

(//) in Indian States; 

(Hi) outside India. 

(c) Place where the accounts of the fund are or will he main- 
tained. 

(d) If the fund is aln ady in existence — 

(/) a copy of the last balance vsheet of the fund, where such 
is maintained, 

{ii) details of investments of the fund. 

(4) A verification in the following form shall be annexed to 
the application: — 


Foum of Verification. 

We /I, the trustee (s) of the above-named fund, do declare that 
what is stated in the above application is true to the best of our 
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information and belief, and that the documents sent herewith are 
the originals or true copies thereof. 

11 . Where an employee of a coinpaii}^ owns shares in the 
company with a voting j)ower exceeding ten per cent, of the whole 
of such power the sum of the exempted contributions of the emplo- 
yee and employer to the recognised provident fund maintained by 
the company shall not exceed Es. 250 in any month. 

12 . If an emi)loyee assigns or creates a charge upon his bene- 
ficial interest in a recognised provident fpnd, the Income-tax 
Officer shall, on the fact of the assignment or charge coming to his 
knowledge, give notice to the employee lhat if he does not secure 
the caiKtellation of the assignment or charge witliin two months of 
the date of receipt of the lUitice, the consideration received for such 
assignment or cluirge shall be deemed to be income received by him 
in the year in wliicli <he fact became known to the Income-tax 
Officer and shall be assessed accordingly. 

13 . If tile (Commissioner withdraws recognition from a recog- 
nised provident fund, the balance to the credit of each employee ai 
the end of the financial year prior to the date of the witlidrawal of 
recognition sliall he i)aid to him free of income-tax and suj)er-tax 
at the time when such employee receives the accumulated halan(‘e 
due to him. The remainder of the accumulated balance due to 
him shall he liable to incon]e-tax and super-tax as if Ihe fund had 
never been recognised. 

14. Before withdrawing re(‘ognition, the (kmimissioner of 
Income-tax shall give an o])portunity io the emplover and the 
trustees of the fund to show cause why recognition sliould not be 
withdrawn. 

FINANCE DEPAETMENT (CENTEAL EEVENUES) 

Notification No. 10, dated the 16 March, 1930, 

In pursuance of s\ih-sectioii {2) of Section 58-F of the Indian 
Income-tax Act, 1922 (XI of 1922), the (iovernor-General in Coun- 
cil is pleased to fix six per cent, as the rate referred to in the said 
sub-section . 

CENTEAIi BOAED OF REVENUE 

Notification No. 12, dated the 161 Jr March, 1930. 

In exercise of the powers conferred by Chapter IX-A and by 
Section 59 of the Indian Income-tax Act, 1922 (XI of 1922), the 
(Jentral Board of Bevenue is pleased to make the following rules, 
the same having been previously published as reqiiired by sub-sec- 
tion (1) of Section 58-L read with sub-section (4) of Section 59 of 
the said Act — 

1 . These rules may be called the Indian Income-tax (Provi- 
dent Funds Relief) (Central Board of Revenue) Rules. 

2. In these rules ‘^section’’ means a section of the Indian 
Income-tax Act, 1922 (XI of 1922). 
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3 . An order according recognition to a provident fund shall 
take effect — 

(a) in cases where the apj^lication tor recognition has been 
received by the Commissioner of Income-tax before the 31st May, 
1930 — on 31st March, 1930; 

(h) in other erases — on the last day of the month in which 
the order is made, or, at the request of the employer, on the last 
day of any later month in the same financial year. 

4. An appeal under sub-section (4) of Section 58* 11, sliall be 
in the following form and shall be verified in the manner indicated 
therein : — 

Fort}) of oppeo] (ifjoijisf ref if so] to rerofjiiise or irliJidroHUil of 
rerofjrviiion froni a Provident Fund . 

To 

The (Vniral Board of Eevenue. 

The petition of employer(s) (‘arrying on business, 

profession or vocation. . .at 

Your petitioner(s) applied, to [ohi (lined sanehon from) the 
Commissioner of Income-tax under Section 58-B of the Indian 
Income-tax Act, 1922, for the recognition of the provident fund 
maintained by him (tliem) for the benefit of his (tlieir) employees. 
The Commissioner of In(‘(>me-tax has 'refused reeof/nition {with- 
drawn recofjn iiion) for the reasons stated in his order dated 

of which a copy is attached. 

For the reasons set out below your ])etitioner(s) submit(s) that 
the fund should be (eoiitinue to he) recognised, and pray(s) that 
tlie Central Board of Eevenue may he ])leased to a(‘cord recogni- 
tion /continue the recognition. 

Grounds of Aciual. 

\Ve/l Ihc ])eiitioner(s) named in the above petition do 

dedare that what is stated therein is true to the best of our/my 
information and belief. 

Signature. 

Addi ess of the appellant 

Date 

N.B, — Unnecessary words or letters should be scored out. 

5. The accounts of a recognivsed provident fund shall be pre- 
pared at intervals of not more than twelve months. 

6. An account shall be maintained for each subscriber 
to the fund and it shall include the particulars shown in the 
following form: — 


[Please Turn Over], 
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Name Date of joining 


Year and month. 

1 

Salary. 

2 

Contributions. 

^ Contribution by em 
ployee. 

Regular contributions 
by employer. 

Ernployer’s contribu- 
tions of a contin- 
gent nature. 

Total of columns 3, 4 
and 5. 

Jialance brought forward . 

April 

May 

M arch 

Total 






Adjustment on account of tem- 
porary withdrawals account 
(columns 8 and 9 only). 

Adjustment on account of non- 
repayable withdrawals ac- 
count (columns 8, 9, 10 and 
11). 

Total carried over . 







NON-REPAYABl/Ii WITHDRAWALS ACCOUNT. 
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Account cl osed 

Dntc 

Paid to employee 

Lapsed to em ployer or to fund 

Kecovery by employer. 


Fund 
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Remarks. 



TEMPORARY WITHDRAWALS ACCOUNT. 


Advance. 


Repayment. 


Interest. 


Balance brought forward 

April 

May 

June . . . . . 

July 


March . 


Balance carried over 


F. 34 
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7. An al>Rti‘aA‘t for the fiuaiirial year or oilier applicable 
a(‘counting period of the individual aeeovint of eaeli employee 
participating in a recognised ]>rovidej)i fund [wliose income 
under the head “Salaries” is Ks. 1,50'!;' or over per aiinu»n| shall 
he furnislied by the trustees to the Income-tax Officer of the area 
ill whiidi the em]doyer coiidiuds liis business, profession or voca- 
tion, 01 * to siudi othei* Income-tax OHicer as tlie ( iiinmissioner may, 
in eaidi cas(% diieid, not later than the fifteenth day of June in 
tacli year. It shall be in the form piescribed in lule tJ, but shall 
show only the totals of the various (‘olumiis thereof for the finan- 
cial year or other ac(*ounting ])ei*iod. It shall also give an a(‘count 
of any temporary withdrawals by the employee during the year 
and of the repayment theieof. 

[Similar abstraid shall also lie fiunished in' res])ect of other 
employees participating in a recognised provident fund who were 
allowed withdrawals under rule J of the Indian Income-tax (Pro- 
vident Funds Belief) Buies or who come within the purview of 
rule 11 of these Buies. | 

H. The account to be made under the j)i‘c visions of sub-sec- 
tion (7) of Section 58-1 shall show in iesi)ect of each employee 
(i) the total salary paid to the employee during the jieriod of his 
participation in the provident fund, (//) the total contributions, 
(Hi) the total interest whi(‘h has a(‘crned thereon, and (f r) so far 
as may be, the percentage of the em]>loye(‘’s salary in ataumlance 
with which coiitilhutioirs havt* beiai made hy tin* employer and 
employee. 


INCOME TAX (DOUBLE TAXATION RELIEF) 

(INDIAN STATES) RULES, 1939. 

y of ificitt'uin .Ahi, of 

In exercise of the |)owers conferred hy Section 49A of tlm 
Indian Income-tax Act, (XI of lh22), the Central (lovern- 

ment is pleased to make the following rules for the granting of 
relief in respect of income on which tax has been paid hoth in 
British India and in certaiii Indian States, namely; — 

1. These rules inay he (dted as tlie Ixcomk-tax (Douiilk 
Taxattox Bkijkk) (Im)tax Statks) Ilri.KS, lf)39. 

2. In these rules, — 

{a) the expressions “Indian Income-tax” and “Indian rate 
of tax” have the same meanings as in clauses {a) and (/>) respec- 
tively of suh-se(*tion (2) of Section 49 of the Indian Income-tax 
Act, 1922; 

{h) “State” means any of the Indian States specified the 
Schedule to these EulevS; 
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(<•) <he expression “Stale iueoine-tax“ means iiieome-tax 
and super-lax <*liarf>*ed in accordance witJi llie provisions ot' the 
law relating to income-tax for the time being in force in the 
State; and 

((/) ilie ex]>ression “Slate rale of lux’’ means the ainouul 
of State income-tax divided by the amomil of the larger of the 
two incomes on wliicli inc(»ine-lax and .siiper-tax respectively have 
been (diarged l)y the State. 

3, If any person who lias paid by dedmdion under Section 18 
of the Indian Income-tax Act, 1922, or otherwise, [ndiaii iiiconu'- 
tax for an> year on any part of his income, ])roves to the satisfai*- 
tion of the IneouM'-tax (‘tficer that lie has at any time paid by 
dedindion or otherwise State ineome-tax in respeet of the sanu' 
part of his income, he shall be entitled to the refund of a snm 
ealenhited on that ])art of bis income at a rate equal to half tl»c 
State rate of tax : 

Provided thai the rale at wliieli the i(dnnd shall be given shall 
not exceed one-half of the Indian rate of tax. 

4 . (1) Every application for refund of income-tax nnder 
these rules shall be made to the Income-tax t tffieer of the district 
ill which the applieant is chargeable directly to income-tax, or if 
he is not chargeable directly to income-tax, to the Income-tax 
()ffi(*(‘r of the district in which the applicant ordinarily resides, 
or, if he is not resident in British India, — 

(/) to the Income-tax ()fH<‘er of the district or area in which 
he was last charged directly to in(*ome-tax when so resident, or 

(//) if lie has never been so resident, t(> the Income-tax Officer 
of the district or area where the income-tax for the refund <>f 
which application is made was paid. 

(2) Such application may he presented hy the applicant in 
pe^rson or by a duly authorized agent or may be sent liy post, and 
shall he in Form I appended to these Buies. 

6. No claim to any refund of Indian ln(‘ome-tax or super- 
tax under these rules shall be allow^ed unless it is made within 
four years from the last day of the financial year commencing 
next after the expiry of the previous year in wdiich the income 
arose, accrued or wnis received or was deemed to liave arisen, 
accrued or been received or was brought into British India : 

Provided that where the claim is to a refund of income-tax or 
super-tax paid prior to the 1st April, 1989, the claim shall not be 
allow^ed unless it is made within one year from the last day of the 
year in.wdxich such tax or the State income-tax was recovered, 
whichever is later. 

6 . An applicant for refund nnder ibese rules may appeal to 
the Appellate Assistant Commissioner of Income-tax from any 
order of the Tn(‘ome-tax Officer disallowing the claim for refund 
either wholly or in part. 
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' 7, The appeal shall be presented within thirty days of the 
date on wdiieh the order of the Income-tax Officer was communi- 
t*ated to the ap])lit‘ant, and shall be in Form II appended to these 
Rules. 


SCHEDULE. 

(j It jurat States Atjency. 

1. Baroda. 2. Chhola ndc])ur. o. Sachin. 

Kashmir Af/enry. 

1. Janiinii and Kashmir. 

Madras States AgJ7icy, 

1. Travancore. 2. Cochin. 

Mysore Ayeticy. 

1. Sandur. 

(\'ntral India Agency, 

1. Dhar. 2. Makrai. 3. Bhopak 

Pvnjah States Agency. 

1. Patiala. 2. Bahawalpiir. 3. Jind. 4. Kapurthala 
5 Loharu. 6. Maler Kotla. 7. Mandi. 8. Furidkot, 

Panjah Hill States Agent y. 

1. Baghat. 

Ueccart States Agency. 

1. Akalkot. 2. Phaltan. 3. Eamdurg. 4. Kolhapur, 
5 Sangli. 6. Jamkhandi, 

Gwalior Agency. 

1. Benares. 

Eastern States Ageiwy. 

1. Baster. 2. Kanker. 3. Raigarh. 4. Tashpur, 

5. Sarangarh. 6. Kawardha. 7. Khairagarh. 8. Korea, 

9. Nandgaon. 10. Chhuikhadan. 11. Mayurbhanj. 12. Patna, 
13. Sonepur. 14. Kalahandi. 15. Rairakhol. 16. Baudh. 

17. Seraikela. 18. Talcher. 19. Gangpur. 20. Kharsawan. 
21. Keonjhar. 
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Foum I. 

(See rule 4.) 

Appl(Ca1/io}i jor relief from doifhle i nr(Htte-la,r under the 
Ineorne-Uix {Double Ta.mtlon Relief) (^Indian States) Rules^ 193d. 

I, of do hereby slate that I 

liave paid [or under the ])rovisions of Seciioii 49-B of tlie Indian 
Income-tax Act, 1922 (XI of 1922) must l)e deemed io have ])aidl 
(lunuc of Slat(‘) Stale income-tax /income-tax and sup('r-tax 
amouniino- io Rs. for ilie year emUiig* 19 o!j an 

income of Rs. and tliat Indian income-iax / income-iax 

aiid su])(M‘-iax of Rs. has also Ixmmi paid [or 

under llie provisions of Section 49-B of the Imlian Incom(‘-ta\ 
Act, 1922 (XI (d‘ 1922) must he dtauned to have been paid [ on llie 
sjjDJc incon^c / pari, of the same income amounting* io Rs. 

I now i>ray for relief at ilie rale of amouutint’’ io Rs. 

to wliicli 1 am (‘utiiled under ih(» lncom(*-tax (I)oul)le Tavathm 
Rtdief) (Indian States) Rules, ]9d9. My income from all sonnies 
during* the ])revious year ” endino* ou ilie 19 , 

amounted to Rs. only — see Return of income attached/ 

already submitted. 

Signature. 

I hereby di clare that what is stated herein is correct. 

« 

Signature. 

Dated 19 . 

Form II. 

(See rule 7.) 

Appeal from an order of the I neo/ne-fa,i’ Officer d isal lowi up 

(I elonn for refund under the J neome-ia.r {Double Ta.ra- 
fioii Relief {Indian Stute.s) Rules, 1939. 

To 

The Apjxdlate Assistant Commissioner of IiK’ome-tax 

The day of 19 

The petition ( f of post office District 

sheweth as follows : — 

Your j)etitioner ajiplied to the Jm‘ome-iax Officer for a refund 
under the Income-tax (Double Taxation Relief) (Indian States) 
Rules, 1939, of Rs. . The Income-tax Officer has by his 

order, dated the of which a copy is attached rejected the 

application granted a refund of only R^s. 

Intimation of this order was received by your petitioner on 

Your petitioner therefore requests that tlie order of the 
Income-tax Officer may be set aside and the refund asked for may 
be granted. 

Signed. 
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(troxinds of Appeal. 
h (f t ni of I vrijt co fton, 

I, , ilie ])o1i<ioiier nann*d in the ahovi* petition 

do (hrlaJe tlial is stated the](*iii is tru(‘ to tlu' ))t'si of liiy 

in foi mat i(»n and ludit'f. 

Signed: 


LVCOMK TAX (Toirpi.E TAXATION HKldElO (KENYA) 

RE EES, J 9dJ) 

{}s of fpcdi ion A o. 67’ dated Amjast Vt^ Vdd/J), 

In exeieise ol tiie powers eonierrcal hy S(‘etioj) 49A *>f the 
Indian Ineome-tax Aet, 1922 (XI of 1922), tlu* Central Ooveni- 
ineiit is i)leased to make the following riiUs for tlie granting of 
relief in respect ed' income oji whicE tax Ims heem paid both in 
J^ritish India and in Kenya nanndy : — 

1. These rules may be cited as the Income-tax (Double taxa- 
tion Relief) (Kenya) Rules, 19d9. 

2. In these rules, — 

(a) the expression ‘ Kenya income-tax ’ means tax charged 
for any year in accordance with the provisions of the Income-tax 
Ordinance, 1937 (XII of 1937) of the (’olony and Protectorate of 
Kenya. 

(If) the expression ‘ Kenya rate (d' tax ’ has tlie meaning* 
assigned to it in sub-section (3) (d Section 44 of tlie said Ordinan(*e. 

(c) the expressions ‘ Indian lu(*omc-tax ’ and ‘ Indian rate 
of tax ’ liave the same meaning* as in clauses {a) and (/>), i*espe(‘t- 
ivelv of sub-section (2) of Section 49 of the Indian lm*oine-tax 

Act; 1922. 

3. If any person wlio has ])aid liy (ledm*tion under Section 18 
of the Indian Income-tax Act, 1922 or otheiwise Indian income- 
tax for any year on any ])art of his income iiroves to tlie satisfac- 
tion of the Income-tax Officer that he has ])aid by deduction or 
otlnrwise Kenya income-tax for that year in resjiect of the same 
]>art of his income, he shall be entitled to a Tcfund of a sum (‘al- 
culated on that part (d‘ his income at a rate to be determined as 
follow s : — 

(/) If he is resident in Pritish India the rate at w4ii<’h 
refund is to be given shall be — 

iff) the Kenya rate cd' tax, when that rate does not exceed 
half of the Indian rate of tax, and 

{h) half the Indian rate of tax, in any other case. 
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(//) If he in not resident in Ikitisli Iiidin Uie rate at wliieh 
refund is to he ^dven shall he — 

(fi) half of tli(‘ Kenya rate of tax when that rate does not 
exceed the Indian rate of tax, and 

(/>) ill any other ease, tlie amount hy wlii(di the Indian rate 
ot tax exceeds half of tin' Kenya rate of tax. 

Provided that in Jio ease sliall the rate at whi(*h such ret u ad 
IS ealeulated cxc'eed halt titt* Indian ratt‘ of tax a]>pro])riate to the 
ineoine of the ])erson entitled to relief or l)e greater than tlie ex(‘css 
oi the lower of the Indian and the Kenya rate of tax over the rate 
at which relief is ^>'iven in Kenya. 

(1) Every a])])li(‘ation for refund of iiieome-tax under 
these rules sliall he made to the Income-tax t itticer of file distriet 
in which the applicant is eliarg'eahle direidly to ineome-tax or if 
li(‘ is not eharoeahle directly to income-tax, to the Income-tax 
Officer of the district in which the a])idicant ordinarily resides, or 
if he is not resident in llritisli India — 

(/) to the Income-tax Officer of the distried or area in wliiidi 
lie was last eharf>*ed directly to income-tax when so 
resident, or 

(//) if he has nevm* been so resident, to the Im^ome-tax 
Offi(‘er of the district or area where the income-tax 
for the nd'und of which appli(*ation is made was 
paid. 

(2) Such ap])]ication may he ])resented by the applicaint in 
p(‘rson or hy a duly authorised ag'cnt or may he sent hy post, and 
shall, as far as cirenmstanees permit, he in Form I a}>pended to 
these rules. 

5. No claim to any ndnnd of Indian imamie-tax or super-tax 
under these rul(*s shall he allowed unless it is made within four 
years fnun the last day of the financial year eommenoing next 
after the expiry of the jirevimis year in which the income arose 
a(‘(*rued or was received or was deemed to have arisen, a(‘criied or 
Ixan re(‘eived or was brought into British India. 

Provided that where the (daiin is to a refund of income-tax or 
super-tax paid prior to the 1st April, 1939, the claim shall not he 
allowed unless it is made within one year from the last day of the 
year in which such tax or the Kenya income-tax was recovered, 
whichever is later. 

6 . An appli<*ant for refund under these rules may appeal to 
the Appellate Assistant Oominissioner of lm*ome-tax from any 
order of the Income-tax Officer disallowiiio* the (*laim for refund 
either wholly or in part. 

7. The appeal shall be presented within thirty days from the 
date on which the order of the Income-tax Officer was communi- 
cated to the applicant, and shall, as far as circumstances permit, 
be in Form II appended to these rules, 
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Fobm I. 

(See rule 4.) 

ApphcMton for relief from doubJo income^tar under the h\r 
co'iiie-tax {Double Taxation Relief) {Kenya) Rules^ 1939. 

I, of , do hereby state that I have 

paid [or under the provisions of Section 49-B of the Indian In- 
('(‘ine-tax Act, 1922 {XI of 1922) must he deemed to have i)aid] 
Kenya in(^ome-tax amounting? to for the year endins*' 

19 on an income of t and fliat Indian income-tax / 

income-tax and super-tax of Rs. lias also been paid [or 

under the provisions of Section 49-11 of the Indian Income-tax Act, 
1922 (XI of 1922) must he deemed to have been paid ] on the same 
income / part of the same income ainoiinlin*' to Rs. . I 

now pray for relief at the rate of amounting io Rs. 

to whicli I am entitled under the Income-tax (Double Taxation 
Helief) (Kenya) Rules, 1939. My income from all sources during 
th(‘ ‘ previous year ’ ending on the 19 , amounted to 

Rs. only — see Return of income attached /already 

submitted. 

Siynature. 

1 hereby declare that what is stated herein is correct. 

Sif/nature. 


Da ter] 


19 
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Form II. 

(See rule 7.) 

Appeal from an order of the Income-f/i^ Officer disallormng 
a claim for refund under the Income^ta.r (Double Taxation llelief^ 
(Kenya) Rules ^ 1939, 

To 

The Appellate Assistant Commissioner of Income-tax, 

The Day of 19 

The petition of of 

post office, District sheweth as follows: — 

Your petitioner applied to the Income-tax Officer for a refund 
under the Income-tax (Double Taxation Relief) (Kenya) Rules, 

1939, of Rs. . The Income-tax Offi(‘er has by his order, 

dated the ,of which a copy is attached, rejected the 

application granted a refund of only Rs. 

Intimation of this order was received by your peti- 
tioner on 

Your petitioner therefore requests that the order of the In- 
come-tax Officer may be set aside and the refund asked for may 
be granted. 

Signed 


Grounds of Appeal. 

Form of V eHfication. 

I, , the petitioner named in the above peti- 

tion do declare that what is stated therein is true to the best of my 
information and belief. 

Signed 


F. 36 



THE INDIA AND BURMA (INCOME-TAX RELIEF) 
ORDER 193<>. 

Introductory and General. 

1. This Order may be eit^d as The India and Burma 
(Income-Tax Relief) Order, 1936/’ 

2. The Interpretation Act, 1889, applies for the interpreta- 
tion of this ( hder as it applies for the interi)retation of an Act of 
Parliament. 

3. Any referencje in this Order to, or to any provisions of, 
tlie Indian Income-tax Act, 1922, shall he construed as a reference 
to that Act or those provisions as for the time being in force in 
India, as for the time being; in force in Buima, or as for the time 
being in for(*e l>oth in India and in Burma, as the context and the 
cir<*umstances may require, or, if that Act or those provisions have 
been repealed and re-enacted, either with or without modifications, 
to the re-enacting A(d or provisions as in force as aforesaid. 

4. In this Order, ‘income-tax,” or “ tax,” in relation to 
India or Burma, means income-tax payable in accordance with the 
Indian Income-tax Act, 1922, and includes super-tax so payable, 
and other expressions have, except where the context otherwise 
requires, the same meanings as in the Indian Income-tax Act, 1922. 

5. Referen<5es in this Order to the rate of tax vshall — 

{a) in relation to Indian or Burma, be construed as 
references to a rate determined by dividing the 
amount of income-tax paid in India or Burma, as the 
case may be, for the year in ({uestion (before deduc- 
tion of any relief granted under section forty-nine of 
the Indian Income-tax Act, 1922, or under this 
Order) by the amount of the income on which tax was 
charged ; 

(/>) in relation to the United Kingdom, mean the appropriate 
rate of United Kingdom income-tax for the year in 
question as defined for the purposes of section twenty- 
seven of the Finance Act, 1920. 

6. Any reference in this Order to the lower of two rates shall, 
wdiere the rates are equal, he eonstrued as a reference to either of 
those ratCvS, and any reference in this Order to the two lowest of 
three rates shall, where the three rates are equal, be construed as a 
reference to any two of them, and where two of the three rates are 
equal and the third is less, he construed as a reference to the lowest 
rate and one of the equal rates. 

7. This Order shall have effect with respect to the financial 
year beginning on the date of the commencement of Part III of the 
India Act and every subsequent financial year. 

684 
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Provided that if, at any time after the expiration of three 
years from the commencement of Part III of the India Act, the 
Governor-General of India gives to the Governor of Burma, or the 
Governor of Burma gives to the Governor-General of India, notico 
of his desire that this Order shall cease to operate, the Order shall 
not have effect with respect to any financial year subseijuent to the 
financial year next following that during which the notice is given. 

Relief in India. 

I. If any person who has paid income-tax for any year on 
any part of his income proves to the satisfaction of the Income-tax 
Officer that he has paid for that year Burman income-tax, or 
Burman income-tax and United Kingdom income-tax, in respect 
of that part of his in(H)me, he shall be entitled to a refund of Indian 
tax calculated on that part of his income at the appropriate rate 
of relief. 

In this paragraph appropriate rate of relief means^ — 

(a) in relation to income taxed in India and Bunna and not 

in the United Kingdom, a rate bearing to the Indian 
rate of tax or the Burman rate of tax, whichever ia 
the lower, the same proportion as the Indian rate of 
tax bears to the sum of the Indian rat^ of tax and 
the Burman rate of tax; 

(b) in relation to income taxed in India, Burma and the 

United Kingdom, a rate bearing to the difference 
between the total rate at which he was entitled to, 
and obtained, relief in. the United Kingdom under 
section twenty-seven of the Finance Act, 1920, in 
respect of that income, and the sum of the two lowest 
of the three rates of tax bears to tlie sum of the Indian 
rate of tax and the Burman rate of tax. 

2. No refund of tax shall he payable in India under se(^tion 49 
of the Indian Income-tax Act, 1922, in respect of any income which 
is taxed under that Act in Burma, and if any such refund is made 
it shall be repaid. 

3. Any sums repayable under tlie last foregoing paragraph 
and any sums overpaid by wav of refund under this Part of this 
Order shall be recoverable as it they were arrears of income tax. 

4. No income which an assessee proves to the satisfaction of 
the Income-tax Officer to have been charged in his hands to income- 
tax under the Indian Income-tax Act, 1922, for any year preceding 
the commencement of part III of the Indian Act shall be included 
in India in the assessment of his income for any subsequent year. 

5. In the provisions of the Indian Income-tax Act, 1922 
(other than the provisions of section 49 thereof) — 

(a) any reference to that Act or to section 49 thereof shall 
be construed as including a reference to this part of 
this order; 



626 incoMe-tax law aKd accounts 

(b) any reference to sec. 27 of the Finance Act, 1920, shall 

be construed as including a reference to part III of 
this Order; 

(c) any reference to the United Kingdom in relation to 

relief under the said sec. 27, or in relation to refunds 
under the said section 49, shall be construed as includ- 
ing a reference to Burma in relation to refunds under 
Part III of this Order or this part of this order, as 
the case may require. 

Belief in Burma. 

1. If any person who has paid Burman Income-tax for any 
year on any part of his income proves to the satisfaction of the 
Income-tax Officer that he has paid for that year Indian income- 
tax, or Indian income-tax and United Kingdom income-tax, in 
respect of that part of his income, he shall be entitled to a refund 
of Burman tax calculated on that part of his income at the 
appropriate rate of relief. 

In this paragraph “ appropriate rate of relief means — 

{a) in relation to income taxed in Burma and India and not 
in the United Kingdom, a rate bearing to the Burman 
rate of tax or the Indian rate of tax, whichever is 
the lower, the same proportion as the Burman rate 
of tax bears to the sum of tlie Burman rate of tax 
and the Indian rate of tax; 

(6) in relation to income taxed in Burma, India and the 
United Kingdom, a rate bearing to the difference 
between the total rate at which he was entitled to 
and obtained, relief in the United Kingdom under 
section twenty-seven of the Finance Act, 1920, in 
respect of that income, and the sum of the two lowest 
of the three rates of tax the same proportion as the 
Burman rate of tax bears to the sum of the Burma 
rate of tax and the Indian rate of tax. 

2. No refund of tax shall be payable in Burma under 
section forty-nine of the Indian Income-tax Act, 1922, in respect 
of any income which is taxed under that Act in India, and if any 
such refund is made it shall be repaid. 

3. Any sums repayable under the last foregoing paragraph 
and any sums overpaid by way of refund under this Part oi this 
Order shall be recoverable as if they were arrears of income-tax. 

4. No income which an assessee proves to the satisfaction of 
the Income-tax Officer to have l>een charged in his hands to income- 
tax under the Indian Income-tax Act, 19^22, for any year preceding 
the commencement of the Burma Act, shall be included in Burma 
in the assessment of bis income for any subsequent year. 

5. In the provisions of the Indian Income-tax Act, 1922 
(other than the provisions of section forty-nine thereof) — 
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(a) any reference to that Act or to section forty-nine thereof 

shall be construed as including a reference to this 
Part of this Order; 

(b) any reference to section twenty-seven of the Finance 

Act, 1920, shall be construed as including a reference 
to Part II of this Order; 

(c) any reference to the United Kingdom, in relation to 

relief under the said section twenty-seven or in 
relation to a refund under the said section forty-nine, 
shall be construed as including a reference to India 
in relation to refunds under Part II of this Order or 
this Part of this Order, as the case may I'equire. 

{Note . — The forms prescribed under this Order are in rules 
40- A and 40-B p. 260-261 infra.) 

Ceylon 

111 ext rcise of tlie powers conferred by section 60 of the Indian 
Income-tax Act, 1922 (XI of 1922) the Central Government is 
pleaded to make the following modifit ations in respect of income- 
tax in favour of income on wliit-li in(H)me-ta.x has been charged 
both in British India and in Ceylon, namely: — 

(1) In this notification — 

{(i) the expression Ceylon tax has the meaning assigned 
to it in section 15 (4) {h) of the Ceylon Income-tax 
Ordinance, 1932 (2 of 1932). 

{b) the expression “Indian income-tax“ has the meaning 
assigned to it in clause (a) of section 49(2) of the 
Indian Income-tax Act, 1922 (XI of 1922), 

(2) If any person, who has paid by deduction under section 18 
or otherwise Indian income-tax for any year on any part of his 
income, proves to the satisfaction of the Income-tax Officer that he 
has paid Ceylon tax for the corresponding year in Ceylon on tlie 
same part of his income he shall be entitled to the refund of a sum 
equal to half the Ceylon tax calculated on that part of his income 
on which relief is admissible under the Ceylon Income-tax Law, or 
to half the Indian income-tax on the same part of his income, 
whichever is less; f^rovided that where any person is entitled to a 
further relief in British India on that part of his income on which 
relief is admissible under the Ceylon Income-tax Law on account 
of its having been also taxed in some other country bedsides Ceylon, 
the relief in respect of the Ceylon tax shall not exceed the difference 
between half the Indian income-tax and such further relief ^ may 
have been granted in British India owing to that part of his income 
having been taxed in some other country besides Ceylon. 

(3) Every application for refund of income-tax under this 
notification shall be made to the Income-tax Officer of the district 
in which the applicant is chargeable directly to income-tax or if 
he is not chargeable directly to income-tax to the Income-tax Officer 



628 


INCOME-TAX LAW AND ACCOUNTS 


of the district in which the applicant ordinarily resides or if he is 
not resident in British India — 

(t) to the Income-tax Officer of the district or area in which 
he was last charged directly to income-tax when so 
resident, or 

(it) if he has never been so resident, to the Income-tax 
Officer of the district or area where the income-tax 
for the refund of which application is made was 
deducted. 


Aden 

In exercise of the powers conferred by section (50 of the Indian 
Income-tax Act, 1922 (XI of 1922), the Central Government is 
pleased to make the following modifi<‘ations in respect of income- 
tax in favour of in(‘ome on which tax has been charged both in 
British India and Aden, namely: — 

(1) In this Notification: — 

(a) The expression ^^Aden Income-tax’’ means income-tax 
and super-tax charged for any year in accordance 
with the provisions of the Aden Income-tax (Ordi- 
nance, 1937. 

(J) The expression ‘‘Aden rate of tax” means the amount 
of Aden income-tax divided by the amount of the 
income on which it was charged. 

(c) The expression “Indian income-tax” means income-tax 

and super-tax chargeable in accordance with pro- 
vision of any law in force in Britisli India. 

(d) The expression “Indian rate of tax” means the rate 

determined by dividing the amount of income-tax 
paid in British India for the year in question by the 
amount of income on which tax was charged. 

(e) The reference to the lower of the two rates shall, where 

the rates are equal, be construed as a reference to 
either of those two rates. 

(2) If any person who has paid by dediujtion under section 18 
or otherwise Indian Income-tax for any year on any part of his 
income proves to the satisfaction of the Income-tax Officer that he 
has paid for that year Aden Income-tax in respect of that part of 
his income he shall be entitled to the refund of Indian Income-tax 
calculated on that part of his income at a rate bearing to the 
Indian rate of tax or the Aden rate of tax whichever is the lower, 
the same proportion as the Indian rate of tax bears to the sum of 
the Indian rate of tax and the Aden rate of tax. 

(3) Every application for refund of income-tax under this 
notification shall he made to the Income-tax Officer of the district 
in which the applicant is chargeable directly to income-tax or if 
he is not chargeable directly to income-tax, to the Income-tax 
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Officer of the district in which the applicant ordinarily resides, or 
if he is not resident in British India — 

(0 to the Income-tax Offi(‘er of the distric^t or area in which 
he was last charged direc^tly to income-tax when so 
resident, or 

(?v) if he has never been so resident, to the Income-tax 
Officer of the district or area w^here the income-tax 
for tlie refund of which application is made was paid. 

Kenya 

In exercise pf the powers conferred by Section 49 A of the 
Indian Income-tax Act, 1922 (XI of 1922), the Central Government 
is pleased to make the following rules for the granting of relief in 
respect of income on wliich tax lias been jjaid both in Britisli India 
and in Kenya, namely : — 

1. These rules may be (dted as the Income-tax (Double 
Taxation Belief) (Kenya) Buies, 1939. 

2. In th ese rules, — 

(a) The expression ‘Kenya income-tax’ means tax charged 
for any year in accordaiice with the provisions of the 
Income-tax Ordinance, 1937 (XII of 1937) of the 
Colony and Protectoraie of Kenya. 

(fj) the expression ‘Kenya rate of tax’ has the meaning 
assigned to it in sub-section (3) of section 44 of the 
said Ordinance. 

(c) the expressions ‘Indian-tax’ and ‘Indian rate of tax’ 
have tile same meaning as in clauses (a) and (fe), re- 
spectively of sub-sei'tion (2) of section 49 of the 
Indian Income-tax Act, 1922. 

3. If any person wlio has paid by de<luetion under section 18 
of the Indian Income-tax Act, 1922 or otherwise Indian income- 
tax for any year on any part of his income, proves to the satisfmv 
tion of the Income-tax Officer that he has paid by deduction or 
otherwise Kenya income-tax for that year in respect 6f the same 
part of his income, he shall be entitled to a refund of a sum cal- 
culated on that part of his income at a rate to be determined as 
follows : — 

(i) If he is resident in British India the rate at which refund 
is to be given shall be — 

(a) the Kenya rate of tax, when that rate does not exceed 
half of the Indian rate of tax, and 

(h) half the Indian rate of tax, in any other case. 

(n) If he is not resident in British India the rate at which 
yefund is to be given shall be — 

(n) half of the Kenya rate of tax when that rate does not 
exceed the Indian rate of tax, and 
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(b) in any other ease, the amount by which the Indian rate 
of tax exceeds half of the Kenya rate of tax. 

Provided that in no case shall the rate at which such refund 
is calculated exceed half the Indian rate of tax appropriate to the 
income of the person entitled to relief or be greater than the excess 
of the lower of the Indian and the Kenya rate of tax over the rate 
at which relief is given in Kenya. 

4. (1) Every application for refund of income-tax under these 
rules shall be made to the Income-tax Officer of the district in 
which the applit‘ant is chargeable directly to income-tax or if he 
is not chargeable directly to income-tax, to the Income-tax Officer 
of the district in which the applicant ordinarily resides, or if he 
is not resident in British India — 

(/) to the Income-tax Officer of the district or area in which 
he was last charged dire(‘tly to income-tax when so 
resident, or 

(ii) if he has never been so resident, to the Income-tax 
Officer of the distri(‘t or area where the income-tax 
for the refund of which application is made was paid. 

(2) Such application may be presented by the applicant in 
person or by a duly authorised agent or may be sent by post, and 
shall as far as circumstances permit he in Form I appended to these 
rules. 

5. No claim to any refund of Indian income-tax or super-tax 
under these rules shall be allowed unless it is made within four 
years from the last day of the financial year commencing next after 
the expiry of the previous year in which the income arose, accrued 
or was received or was deemed to have arisen, accrued or been re- 
ceived or was brought into British India. 

Provided ihat wliere the claim is a refund of income-tax or 
super-lax paid prior to the 1st April, 1939, the claim shall not be 
allowed unless it is made within one year from the last day of the 
year in which such lax or the Kenya income-tax was recovered, 
whichever is later. 

6. An applicant for refund under these rules may appeal to 
the Appellate Assistant Commissioner of Income-tax from any order 
of the Income-tax Officer disallowing the claim for refund either 
wholly or in part- . 

7. The appeal shall be presented williin tliirty days from the 
date on which the order of the Income-tax Officer was communicat- 
ed to tlic applicant, and shall, as far as circumstances permit, be 
in Form II appended to these rules. 
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Reference page 173 

Suppose, y is the income from other sources and x is the net 
annual value of dwelling house. 

Then, total income \%y¥x. According to the proviso 

= -|-r. 

«+« 6a; 

10 - 5 ■ 

or 5x+5y-^x. 

or !)5x—5y. 

5y 1 

66= IT*'' 

■ (showing that the net annual value can be found out on dividing the 
income from other sources by 11). 


Corrigenda 

Page 125, Bead 8 in place of item 6. 

„ 142, „ II, 12, 13, in place of items 9, 10, 11. 
« 11©, , 14, „ „ „ item 12. 
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